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REPUBLIC OF SOUTH AFRICA 
Government Gazette 
Vol. 526 Cape Town 9 April 2009 No. 32121 
THE PRESIDENCY 
No. 421 9 April 2009 
 
It is hereby notified that the President has assented to the following Act, which is hereby 
published for general information:–  
 
No. 71 of 2008: Companies Act, 2008. 
 
... 
 
CHAPTER 1 
INTERPRETATION, PURPOSE AND APPLICATION 
 
Part A 
Interpretation 
 
Definitions 
1. In this Act, unless the context indicates otherwise—  
 
... 
 
‘‘Commission’’ means the Companies and Intellectual Property Commission established by 
section 185;  
‘‘Commissioner’’ means the person appointed to or acting in the office of that name, as 
contemplated in section 189;  
‘‘Companies Tribunal’’ means the Companies Tribunal established in terms of section 193;  
 
... 
 
‘‘Council’’ means the Financial Reporting Standards Council established by section 203;  
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‘‘effective date’’, with reference to any particular provision of this Act, means the date on which 
that provision came into operation in terms of section 225;  
‘‘exchange’’ when used as a noun, has the meaning set out in section 1 of the Securities Services 
Act, 2004 (Act No. 36 of 2004);  
‘‘financial reporting standards’’, with respect to any particular company’s financial 
statements, means the standards applicable to that company, as prescribed in terms of section 
29(4) and (5);  
‘‘financial statement’’ includes—  
(a) annual financial statements and provisional annual financial statements;  
(b) interim or preliminary reports;  
(c) group and consolidated financial statements in the case of a group of companies; and  
(d) financial information in a circular, prospectus or provisional announcement of results, that an 
actual or prospective creditor or holder of the company’s securities, or the Commission, Panel or 
other regulatory authority, may reasonably be expected to rely on;  
‘‘inspector’’ means a person appointed as such in terms of section 209;  
‘‘investigator’’ means a person appointed as such in terms of section 209;  
‘‘juristic person’’ includes—  
(a) a foreign company; and  
(b) a trust, irrespective of whether or not it was established within or outside the Republic;  
‘‘knowing’’, ‘‘knowingly’’ or ‘‘knows’’, when used with respect to a person, and in relation to 
a particular matter, means that the person either—  
(a) had actual knowledge of that matter;  
(b) was in a position in which the person reasonably ought to have—  
(i) had actual knowledge;  
(ii) investigated the matter to an extent that would have provided the person with actual 
knowledge; or  
(iii) taken other measures which, if taken, would reasonably be expected to have provided 
the person with actual knowledge of the matter;  
‘‘non-profit company’’ means a company—  
(a) incorporated for a public benefit or other object as required by item 1(1) of Schedule 1; and  
(b) the income and property of which are not distributable to its incorporators, members, 
directors, officers or persons related to any of them except to the extent permitted by item 1(3) of 
Schedule 1;  
‘‘person’’ includes a juristic person;  
‘‘personal financial interest’’, when used with respect to any person—  
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(a) means a direct material interest of that person, of a financial, monetary or economic nature, or 
to which a monetary value may be attributed; but  
(b) does not include any interest held by a person in a unit trust or collective investment scheme 
in terms of the Collective Investment Schemes Act, 2002 (Act No. 45 of 2002), unless that 
person has direct control over the investment decisions of that fund or investment;  
‘‘personal liability company’’ means a company whose Memorandum of Incorporation states 
that the company is a personal liability company, as contemplated in section 8(2)(c);  
‘‘prescribed’’ means determined, stipulated, required, authorised, permitted or otherwise 
regulated by a regulation or notice made in terms of this Act;  
‘‘private company’’ means a profit company that—  
(a) is not a company or a personal liability state-owned company; and  
(b) satisfies the criteria set out in section 8(2)(b);  
‘‘profit company’’ means a company incorporated for the purpose of financial gain for its 
shareholders;  
‘‘public company’’ means a profit company that is not a state-owned company, a private 
company or a personal liability company;  
‘‘public regulation’’ means any national, provincial or local government legislation or 
subordinate legislation, or any licence, tariff, directive or similar authorisation issued by a 
regulatory authority or pursuant to any statutory authority;  
‘‘regulated person or entity’’ means a person that has been granted authority to conduct 
business by a regulatory authority;  
‘‘regulation’’ means a regulation made under this Act;  
‘‘regulatory authority’’ means an entity established in terms of national or provincial 
legislation responsible for regulating an industry, or sector of an industry;  
‘‘state-owned company’’ means an enterprise that is registered in terms of this Act as a 
company, and either—  
(a) falls within the meaning of ‘‘state-owned enterprise’’ in terms of the Public Finance 
Management Act, 1999 (Act No. 1 of 1999); or  
(b) is owned by a municipality, as contemplated in the Local Government: Municipal Systems 
Act, 2000 (Act No. 32 of 2000), and is otherwise similar to an enterprise referred to in paragraph 
(a);  
‘‘this Act’’ includes the Schedules and regulations;  
 
... 
 
General interpretation of Act 
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5. (1) This Act must be interpreted and applied in a manner that gives effect to the purposes set 
out in section 7.  
(2) To the extent appropriate, a court interpreting or applying this Act may consider foreign 
company law.  
(3) When, in this Act, a particular number of ‘business days’ is provided for between the 
happening of one event and another, the number of days must be calculated by—  
(a) excluding the day on which the first such event occurs;  
(b) including the day on or by which the second event is to occur; and  
(c) excluding any public holiday, Saturday or Sunday that falls on or between the days 
contemplated in paragraphs (a) and (b), respectively.  
(4) If there is an inconsistency between any provision of this Act and a provision of any other 
national legislation—  
(a) the provisions of both Acts apply concurrently, to the extent that it is possible to apply 
and comply with one of the inconsistent provisions without contravening the second; and  
(b) to the extent that it is impossible to apply or comply with one of the inconsistent 
provisions without contravening the second—  
(i) any applicable provisions of the—  
(aa) Auditing Profession Act;  
(bb) Labour Relations Act, 1995 (Act No. 66 of 1995);  
(cc) Promotion of Access to Information Act, 2000 (Act No. 2 of 2000);  
(dd) Promotion of Administrative Justice Act, 2000 (Act No. 3 of 2000);  
(ee) Public Finance Management Act, 1999 (Act No. 1 of 1999);  
(ff) Securities Services Act, 2004 (Act No. 36 of 2004); or  
(gg) Banks Act,  
prevail in the case of an inconsistency involving any of them, except to the extent 
provided otherwise in section 49(4); or  
(ii) the provisions of this Act prevail in any other case, except to the extent 
provided otherwise in subsection (5) or section 118(4).  
(5) If there is a conflict between a provision of Chapter 8 and a provision of the Public Service 
Act, 1994 (Proclamation No.103 of 1994), the provisions of that Act prevail.  
 
Part B 
Purpose and application 
 
Purposes of Act  
7. The purposes of this Act are to—  
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(a) promote compliance with the Bill of Rights as provided for in the Constitution, in the 
application of company law;  
(b) promote the development of the South African economy by—  
(i) encouraging entrepreneurship and enterprise efficiency;  
(ii) creating flexibility and simplicity in the formation and maintenance of companies; 
and  
(iii) encouraging transparency and high standards of corporate governance as appropriate, 
given the significant role of enterprises within the social and economic life of the nation;  
(c) promote innovation and investment in the South African markets;  
(d) reaffirm the concept of the company as a means of achieving economic and social benefits;  
(e) continue to provide for the creation and use of companies, in a manner that enhances the 
economic welfare of South Africa as a partner within the global economy;  
(f) promote the development of companies within all sectors of the economy, and encourage 
active participation in economic organisation, management and productivity;  
(g) create optimum conditions for the aggregation of capital for productive purposes, and for the 
investment of that capital in enterprises and the spreading of economic risk;  
(h) provide for the formation, operation and accountability of non-profit companies in a manner 
designed to promote, support and enhance the capacity of such companies to perform their 
functions;  
(i) balance the rights and obligations of shareholders and directors within companies;  
(j) encourage the efficient and responsible management of companies;  
(k) provide for the efficient rescue and recovery of financially distressed companies, in a manner 
that balances the rights and interests of all relevant stakeholders; and  
(l) provide a predictable and effective environment for the efficient regulation of companies.  
 
Categories of companies  
8. (1) Two types of companies may be formed and incorporated under this Act, namely profit 
companies and non-profit companies.  
(2) A profit company is—  
(a) a state-owned company; or  
(b) a private company if—  
(i) it is not a state-owned company; and  
(ii) its Memorandum of Incorporation—  
(aa) prohibits it from offering any of its securities to the public; and  
(bb) restricts the transferability of its securities;  
(c) a personal liability company if—  
Stellenbosch University  https://scholar.sun.ac.za
Stellenbosch University  https://scholar.sun.ac.za
282 
 
(i) it meets the criteria for a private company; and  
(ii) its Memorandum of Incorporation states that it is a personal liability company; 
or  
(d) a public company, in any other case.  
(3) No association of persons formed after 31 December 1939 for the purpose of carrying on any 
business that has for its object the acquisition of gain by the association or its individual 
members is or may be a company or other form of body corporate unless it—  
(a) is registered as a company under this Act;  
(b) is formed pursuant to another law; or  
(c) was formed pursuant to Letters Patent or Royal Charter before 31 May 1962.  
 
CHAPTER 2 
FORMATION, ADMINISTRATION AND DISSOLUTION OF COMPANIES 
 
... 
 
Part C 
Transparency, accountability and integrity of companies 
 
Financial statements  
29. (1) If a company provides any financial statements, including any annual financial 
statements, to any person for any reason, those statements must—  
(a) satisfy the financial reporting standards as to form and content, if any such standards 
are prescribed;  
(b) present fairly the state of affairs and business of the company, and explain the 
transactions and financial position of the business of the company;  
(c) show the company’s assets, liabilities and equity, as well as its income and expenses, 
and any other prescribed information;  
(d) set out the date on which the statements were produced, and the accounting period to 
which the statements apply; and  
(e) bear, on the first page of the statements, a prominent notice indicating—  
(i) whether the statements—  
(aa) have been audited in compliance with any applicable requirements of 
this Act;  
(bb) if not audited, have been independently reviewed in compliance with 
any applicable requirements of this Act; or  
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(cc) have not been audited or independently reviewed; and  
(ii) the name, and professional designation, if any, of the individual who prepared, 
or supervised the preparation of, those statements.  
(2) Any financial statements prepared by a company, including any annual financial statements 
of a company as contemplated in section 30, must not be—  
(a) false or misleading in any material respect; or  
(b) incomplete in any material particular, subject only to subsection (3).  
(3) A company may provide any person with a summary of any particular financial statements, 
but—  
(a) any such summary must comply with any prescribed requirements; and  
(b) the first page of the summary must bear a prominent notice—  
(i) stating that it is a summary of particular financial statements prepared by the 
company, and setting out the date of those statements;  
(ii) stating whether the financial statements that it summarises have been audited, 
independently reviewed, or are unaudited, as contemplated in subsection (1)(e);  
(iii) stating the name, and professional designation, if any, of the individual who 
prepared, or supervised the preparation of, the financial statements that it 
summarises; and  
(iv) setting out the steps required to obtain a copy of the financial statements that 
it summarises.  
(4) Subject to subsection (5), the Minister, after consulting the Council, may make regulations 
prescribing—  
(a) financial reporting standards contemplated in this Part; or  
(b) form and content requirements for summaries contemplated in subsection (3).  
(5) Any regulations contemplated in subsection (4)—  
(a) must promote sound and consistent accounting practices;  
(b) in the case of financial reporting standards, must be consistent with the International 
Financial Reporting Standards of the International Accounting Standards Board or its 
successor body; and  
(c) may establish different standards applicable to—  
(i) profit and non-profit companies; and  
(ii) different categories of profit companies.  
(6) Subject to section 214(2), a person is guilty of an offence if the person is a party to the 
preparation, approval, dissemination or publication of—  
(a) any financial statements, including any annual financial statements contemplated in 
section 30, knowing that those statements—  
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(i) do not comply with the requirements of subsection (1); or  
(ii) are materially false or misleading, as contemplated in subsection (2); or  
(b) a summary of any financial statements, knowing that—  
(i) the statements that it summarises do not comply with the requirements of 
subsection (1), or are materially false or misleading, as contemplated in subsection 
(2); or  
(ii) the summary does not comply with the requirements of subsection (3), or is 
materially false or misleading.  
 
Annual financial statements  
30. (1) Each year, a company must prepare annual financial statements within six months after 
the end of its financial year, or such shorter period as may be appropriate to provide the required 
notice of an annual general meeting in terms of section 61(7).  
(2) The annual financial statements must—  
(a) be audited, in the case of a public company; or  
(b) in the case of any other company—  
(i) be audited, if so required by the regulations made in terms of subsection (7) 
taking into account whether it is desirable in the public interest, having regard to 
the economic or social significance of the company, as indicated by—  
(aa) its annual turnover;  
(bb) the size of its workforce; or  
(cc) the nature and extent of its activities; or  
(ii) be either—  
(aa) audited voluntarily at the option of the company; or  
(bb) independently reviewed in a manner that satisfies the regulations 
made in terms of subsection (7) unless exempted if it is a private company 
and—  
(AA) one person holds, or has all of the beneficial interest in, all of 
the securities issued by the company; or  
(BB) every person who is a holder of, or has a beneficial interest in, 
any securities issued by the company is also a director of the 
company unless the company has only one director, and that 
director is a person contemplated in section 69(12).  
(3) The annual financial statements of a company must—  
(a) include an auditor’s report, if the statements are audited;  
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(b) include a report by the directors with respect to the state of affairs, the business and 
profit or loss of the company, or of the group of companies, if the company is part of a 
group, including—  
(i) any matter material for the shareholders to appreciate the company’s state of 
affairs; and  
(ii) any prescribed information;  
(c) be approved by the board and signed by an authorised director; and  
(d) be presented to the first shareholders meeting after the statements have been approved 
by the board.  
(4) ... 
(5) ... 
(6) ... 
(7) The Minister may make regulations, including different requirements for different categories 
of companies, prescribing—  
(a) the categories of any private companies that are required to have their respective 
annual financial statements audited, as contemplated in subsection (2)(b)(i); and  
(b) the manner, form and procedures for the conduct of an independent review other than 
an audit, as contemplated in subsection (2)(b)(ii)(bb), as well as the professional 
qualifications, if any, of persons who may conduct such reviews.  
 
..... 
 
Part F 
Governance of Companies 
 
... 
 
Ineligibility and disqualification of persons to be director or prescribed officer  
69. (1) In this section, ‘‘director’’ includes an alternate director, and—  
(a) a prescribed officer; or  
(b) a person who is a member of a committee of a board of a company, or of the audit 
committee of a company, irrespective of whether or not the person is also a member of 
the company’s board.  
(2) A person who is ineligible or disqualified, as set out in this section, must not—  
(a) be appointed or elected as a director of a company, or consent to being appointed or 
elected as a director; or  
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(b) act as a director of a company.  
(3)A company must not knowingly permit an ineligible or disqualified person to serve or act as a 
director.  
(4) A person who becomes ineligible or disqualified while serving as a director of a company 
ceases to be a director immediately, subject to section 70(2).  
(5) A person who has been placed under probation by a court in terms of section 162, or in terms 
of section 47 of the Close Corporations Act, 1984 (Act No. 69 of 1984), must not serve as a 
director except to the extent permitted by the order of probation.  
(6) In addition to the provisions of this section, the Memorandum of Incorporation of a company 
may impose—  
(a) additional grounds of ineligibility or disqualification of directors; or  
(b) minimum qualifications to be met by directors of that company.  
(7) A person is ineligible to be a director of a company if the person—  
(a) is a juristic person;  
(b) is an unemancipated minor, or is under a similar legal disability; or  
(c) does not satisfy any qualification set out in the company’s Memorandum of 
Incorporation.  
(8) A person is disqualified to be a director of a company if—  
(a) a court has prohibited that person to be a director, or declared the person to be 
delinquent in terms of section 162, or in terms of section 47 of the Close Corporations 
Act, 1984 (Act No. 69 of 1984); or  
(b) subject to subsections (9) to (12), the person—  
(i) is an unrehabilitated insolvent;  
(ii) is prohibited in terms of any public regulation to be a director of the company;  
(iii) has been removed from an office of trust, on the grounds of misconduct 
involving dishonesty; or  
(iv) has been convicted, in the Republic or elsewhere, and imprisoned without the 
option of a fine, or fined more than the prescribed amount, for theft, fraud, 
forgery, perjury or an offence—  
(aa) involving fraud, misrepresentation or dishonesty;  
(bb) in connection with the promotion, formation or management of a 
company, or in connection with any act contemplated in subsection (2) or 
(5); or  
(cc) under this Act, the Insolvency Act, 1936 (Act No. 24 of 1936), the 
Close Corporations Act, 1984, the Competition Act, the Financial 
Intelligence Centre Act, 2001 (Act No. 38 of 2001), the Securities Services 
Act, 2004 (Act No. 36 of 2004), or Chapter 2 of the Prevention and 
Combating of Corruption Activities Act, 2004 (Act No. 12 of 2004).  
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(9) A disqualification in terms of subsection (8)(b)(iii) or (iv) ends at the later of—  
(a) five years after the date of removal from office, or the completion of the sentence 
imposed for the relevant offence, as the case may be; or  
(b) at the end of one or more extensions, as determined by a court from time to time, on 
application by the Commission in terms of subsection (10).  
(10) At any time before the expiry of a person’s disqualification in terms of subsection (8)(b)(iii) 
or (iv)—  
(a) the Commission may apply to a court for an extension contemplated in subsection 
(9)(b); and  
(b) the court may extend the disqualification for no more than five years at a time, if the 
court is satisfied that an extension is necessary to protect the public, having regard to the 
conduct of the disqualified person up to the time of the application.  
(11) A court may exempt a person from the application of any provision of subsection (8)(b).  
(12) Despite being disqualified in terms of subsection (8)(b)(iii) or (iv), a person may act as a 
director of a private company if all of the shares of that company are held by that disqualified 
person alone, or by—  
(a) that disqualified person; and  
(b) persons related to that disqualified person, and each such person has consented in 
writing to that person being a director of the company.  
(13) The Commission must establish and maintain in the prescribed manner a public register of 
persons who are disqualified from serving as a director, or who are subject to an order of 
probation as a director, in terms of an order of a court pursuant to this Act or any other law.  
 
... 
 
CHAPTER 7 
REMEDIES AND ENFORCEMENT 
Part A 
General principles 
 
Alternative procedures for addressing complaints or securing rights  
156. A person referred to in section 157(1) may seek to address an alleged contravention of this 
Act, or to enforce any provision of, or right in terms of this Act, a company’s Memorandum of 
Incorporation or rules, or a transaction or agreement contemplated in this Act, the company’s 
Memorandum of Incorporation or rules, by—  
(a) attempting to resolve any dispute with or within a company through alternative dispute 
resolution in accordance with Part C of this Chapter;  
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(b) applying to the Companies Tribunal for adjudication in respect of any matter for which such 
an application is permitted in terms of this Act;  
(c) applying for appropriate relief to the division of the High Court that has jurisdiction over the 
matter; or  
(d) filing a complaint in accordance with Part D of this Chapter within the time permitted by 
section 219 with— 
(i) the Panel, if the complaint concerns a matter within its jurisdiction; or  
(ii) the Commission in respect of any matter arising in terms of this Act, other than a 
matter contemplated in subparagraph (i).  
 
Extended standing to apply for remedies  
157. (1) When, in terms of this Act, an application can be made to, or a matter can be brought 
before, a court, the Companies Tribunal, the Panel or the Commission, the right to make the 
application or bring the matter may be exercised by a person—  
(a) directly contemplated in the particular provision of this Act;  
(b) acting on behalf of a person contemplated in paragraph (a), who cannot act in their 
own name;  
(c) acting as a member of, or in the interest of, a group or class of affected persons, or an 
association acting in the interest of its members; or  
(d) acting in the public interest, with leave of the court.  
(2) The Commission or the Panel, acting in either case on its own motion and in its absolute 
discretion, may—  
(a) commence any proceedings in a court in the name of a person who, when filing a 
complaint with the Commission or Panel, as the case may be, in respect of the matter 
giving rise to those proceedings, also made a written request that the Commission or 
Panel do so; or  
(b) apply for leave to intervene in any court proceedings arising in terms of this Act, in 
order to represent any interest that would not otherwise be adequately represented in 
those proceedings.  
(3) For greater certainty, nothing in this section creates a right of any person to commence any 
legal proceedings contemplated in section 165(1), other than—  
(a) on behalf of a person entitled to make a demand in terms of section 165(2); and  
(b) in the manner set out in section 165.  
 
Remedies to promote purpose of Act  
158. When determining a matter brought before it in terms of this Act, or making an order 
contemplated in this Act—  
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(a) a court must develop the common law as necessary to improve the realisation and 
enjoyment of rights established by this Act; and  
(b) the Commission, the Panel, the Companies Tribunal or a court—  
(i) must promote the spirit, purpose and objects of this Act; and  
(ii) if any provision of this Act, or other document in terms of this Act, read in its 
context, can be reasonably construed to have more than one meaning, must prefer 
the meaning that best promotes the spirit and purpose of this Act, and will best 
improve the realisation and enjoyment of rights.  
 
... 
 
Part C 
Voluntary resolution of disputes 
 
Alternative dispute resolution  
166. (1) As an alternative to applying for relief to a court, or filing a complaint with the 
Commission in terms of Part D, a person who would be entitled to apply for relief, or file a 
complaint in terms of this Act, may refer a matter that could be the subject of such an application 
or complaint to—  
(a) the Companies Tribunal; or  
(b) an accredited entity, as defined in subsection (3), for resolution by mediation, 
conciliation or arbitration.  
(2) If the Companies Tribunal, or an accredited entity, to whom a matter is referred for 
alternative dispute resolution concludes that either party to the conciliation, mediation or 
arbitration is not participating in that process in good faith, or that there is no reasonable 
probability of the parties resolving their dispute through that process, the Companies Tribunal or 
accredited entity must issue a certificate in the prescribed form stating that the process has failed.  
(3) In this section, ‘‘accredited entity’’ means—  
(a) a juristic person or an association of persons accredited by the Commission in terms 
of subsection (4); or  
(b) an organ of state, or entity established by or in terms of a public regulation that—  
(i) is mandated, among other things, to perform mediation, conciliation or 
arbitration; and  
(ii) has been designated by the Minister in terms of subsection (5) as an accredited 
entity for the purposes of this Part.  
(4) For the purposes of this Part, the Commission—  
(a) may accredit, with or without conditions, a juristic person or an association that—  
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(i) functions predominantly to provide conciliation, mediation or arbitration 
services;  
(ii) has the demonstrated capacity to perform such services within the context of 
company law; and  
(iii) satisfies the prescribed requirements for accreditation;  
(b) must monitor the effectiveness of any accredited person or an association relative to 
the purposes and policies of this Act; and  
(c) may—  
(i) reasonably require any person or association accredited by it to provide 
information necessary for the purpose of monitoring in terms of paragraph (b); 
and  
(ii) with reasonable notice, withdraw any accreditation granted by it in terms of 
this section if the person or association no longer satisfies the criteria set out in 
paragraph (a).  
(5) The Minister, after consulting the Commission—  
(a) may designate any organ of state or other entity contemplated in subsection (3)(b) as 
an accredited entity for the purposes of this Part; and  
(b) must prescribe criteria for the Commission to follow in assessing whether an applicant 
for accreditation in terms of subsection (4) meets the requirements of this section.  
 
Dispute resolution may result in consent order  
167. (1) If the Companies Tribunal, or an entity accredited in terms of section 166, has resolved, 
or assisted parties in resolving, a dispute in terms of this Part the Tribunal or accredited entity 
may—  
(a) record the resolution of that dispute in the form of an order; and  
(b) if the parties to the dispute consent to that order, submit it to a court to be confirmed 
as a consent order, in terms of its rules.  
(2) After hearing an application for a consent order, the court may—  
(a) make the order as agreed and proposed in the application;  
(b) indicate any changes that must be made to the draft order before it will be made an 
order of the court; or  
(c) refuse to make the order.  
(3) A consent order confirmed in terms of subsection (2)—  
(a) may include an award of damages; and  
(b) does not preclude a person applying for an award of civil damages, unless the consent 
order includes an award of damages to that person.  
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(4) A court hearing any proceedings concerning a dispute arising out of a consent order may 
order the proceedings closed to the public if it is the interest of the confidentiality of the parties 
to the consent order to do so.  
 
Part D 
Complaints to Commission or Panel 
 
Initiating a complaint  
168. (1) Any person may file a complaint in writing—  
(a) with the Panel in respect of a matter contemplated in Part B or C of Chapter 5, or in 
the Takeover Regulations; or  
(b) with the Commission in respect of any provision of this Act not referred to in 
paragraph (a), alleging that a person has acted in a manner inconsistent with this Act, or 
that the complainant’s rights under this Act, or under a company’s Memorandum of 
Incorporation or rules, have been infringed.  
(2) A complaint may be initiated directly by the Commission, or the Panel, as the case may be, 
on its own motion or on the request of another regulatory authority.  
(3) The Minister may direct the Commission, as contemplated in section 190(2)(b), or the Panel 
to investigate—  
(a) an alleged contravention of this Act; or  
(b) other specified circumstances.  
 
Investigation by Commission or Panel  
169. (1) Upon initiating or receiving a complaint, or receiving a direction from the Minister, in 
terms of this Act, the Commission or Panel, as the case may be, may—  
(a) except in the case of a direction from the Minister, issue a notice to the complainant in 
the prescribed form indicating that it will not investigate the complaint, if the complaint 
appears to be frivolous or vexatious, or does not allege any facts that, if proven, would 
constitute grounds for remedy under this Act;  
(b) if they think it expedient as a means of resolving the matter, refer the complainant to 
the Companies Tribunal, or to an accredited entity, as defined in section 166(3), with a 
recommendation that the complainant seek to resolve the matter with the assistance of 
that agency; or  
(c) direct an inspector or investigator to investigate the complaint as quickly as 
practicable, in any other case.  
(2) At any time during an investigation, the Commission or Panel, as the case may be, may— 
(a) designate one or more persons to assist the inspector or investigator conducting the 
investigation; or  
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(b) if a complaint concerns a dispute that is internal to a particular company, and does not 
appear to implicate a party other than the company, the holders of its securities, its 
directors, committees, prescribed officers, company secretary, or auditor—  
(i) submit a proposal to the company seeking an agreement to jointly appoint an 
independent investigator—  
(aa) at the expense of the company, or on a cost-shared basis; and  
(bb) to report to both the company, and to the Commission or Panel, as the 
case may be; or  
(ii) apply to a court for an order appointing an independent investigator—  
(aa) at the expense of the company; and  
(bb) to report to both the Commission or Panel, as the case may be, and the 
company.  
(3) In conducting an investigation contemplated in this section an inspector or investigator may 
investigate any person—  
(a) named in the complaint, or related to a person named in the complaint; or  
(b) whom the inspector reasonably considers may have information relevant to the 
investigation of the complaint.  
 
Outcome of investigation  
170. (1) After receiving the report of an inspector or independent investigator, the Commission 
or Panel, as the case may be, may—  
(a) excuse any person as a respondent in the complaint, if the Commission or Panel 
considers it reasonable to do so, having regard to the person’s conduct, and the degree to 
which the person has cooperated with the Commission or Panel in the investigation;  
(b) refer the complaint to the Companies Tribunal, or to the Commission or the Panel as 
the case may be, if the matter falls within their respective jurisdictions in terms of this 
Act;  
(c) issue a notice of non-referral to the complainant, with a statement advising the 
complainant of any rights they may have under this Act to seek a remedy in court;  
(d) in the case of the Commission, propose that the complainant and any affected person 
meet with the Commission or with the Companies Tribunal, with a view to resolving the 
matter by consent order;  
(e) commence proceedings in a court in the name of the complainant, if the 
complainant—  
(i) has a right in terms of this Act to apply to a court in respect of that matter; and  
(ii) has consented to the Commission or Panel, as the case may be, doing so;  
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(f) refer the matter to the National Prosecuting Authority, or other regulatory authority 
concerned, if the Commission or Panel, as the case may be, alleges that a person has 
committed an offence in terms of this Act or any other legislation; or  
(g) in the case of—  
(i) the Commission, issue a compliance notice in terms of section 171; or  
(ii) the Panel, refer the matter to the Executive Director, who may, among other 
things, issue a compliance notice in terms of section 171.  
(2) The Commission or Panel, as the case may be—  
(a) in its sole discretion, may publish a report contemplated in subsection (1); and  
(b) irrespective whether it publishes such a report, must deliver a copy of the report to—  
(i) the complainant, or a regulatory authority that requested the initiation of the 
complaint;  
(ii) any person who was a subject of the investigation;  
(iii) any court, if requested or ordered to do so by the court; and  
(iv) any holder of securities, or creditor, of a company that was the subject of the 
report, or any other person implicated in the report, upon payment of the 
prescribed fee.  
 
Issuance of compliance notices  
171. (1) Subject to subsection (3), the Commission, or the Executive Director of the Panel, may 
issue a compliance notice in the prescribed form to any person whom the Commission or 
Executive Director, as the case may be, on reasonable grounds believes—  
(a) has contravened this Act; or  
(b) assented to, was implicated in, or directly or indirectly benefited from, a contravention 
of this Act, unless the alleged contravention could otherwise be addressed in terms of this 
Act by an application to a court or to the Companies Tribunal.  
(2) A compliance notice may require the person to whom it is addressed to—  
(a) cease, correct or reverse any action in contravention of this Act;  
(b) take any action required by this Act;  
(c) restore assets or their value to a company or any other person;  
(d) provide a community service, in the case of a notice issued by the Commission; or  
(e) take any other steps reasonably related to the contravention and designed to rectify its 
effect.  
(3) When issuing a notice in terms of subsection (1) to a regulated person or entity, the 
Commission or Executive Director, as the case may be, must send a copy of the notice to the 
regulatory authority that granted a licence or similar authority to that regulated person or entity, 
and in terms of which that person is authorised to conduct business.  
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(4) A compliance notice contemplated in subsection (1)—  
(a) must set out—  
(i) the person or an association to whom the notice applies;  
(ii) the provision of this Act that has been contravened;  
(iii) details of the nature and extent of the non-compliance;  
(iv) any steps that are required to be taken and the period within which those steps 
must be taken; and  
(v) any penalty that may be imposed in terms of this Act if those steps are not 
taken.  
(5) A compliance notice issued in terms of this section, or any part of it, remains in force until—  
(a) it is set aside by—  
(i) the Companies Tribunal, or a court upon a review of the notice, in the case
 of a notice issued by the Commission; or  
(ii) the Takeover Special Committee, or a court upon a review of the notice, in the 
case of a notice issued by the Executive Director; or  
(b) the Commission, or Executive Director, as the case may be, issues a compliance 
certificate contemplated in subsection (6).  
(6) If the requirements of a compliance notice issued in terms of subsection (1) have been 
satisfied, the Commission or the Executive Director, as the case may be, must issue a compliance 
certificate.  
(7) If a person to whom a compliance notice has been issued fails to comply with the notice, the 
Commission or the Executive Director, as the case may be, may either—  
(a) apply to a court for the imposition of an administrative fine; or  
(b) refer the matter to the National Prosecuting Authority for prosecution as an offence in 
terms of section 214(3), but may not do both in respect of any particular compliance 
notice.  
 
Objection to notices  
172. (1) Any person issued with a compliance notice in terms of section 171 may apply to the 
Companies Tribunal in the case of a notice issued by the Commission, or to the Takeover Special 
Committee in the case of a notice issued by the Executive Director, or to a court in either case, to 
review the notice within—  
(a) 15 business days after receiving that notice; or  
(b) such longer period as may be allowed on good cause shown.  
(2) After considering any representations by the applicant and any other relevant information, the 
Companies Tribunal, the Takeover Special Committee, or a court may confirm, modify or cancel 
all or part of a compliance notice.  
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(3) If the Companies Tribunal, the Takeover Special Committee or a court confirms or modifies 
all or part of a notice, the applicant must comply with that notice as confirmed or modified, 
within the time period specified in it, subject to subsection (4).  
(4) A decision by the Companies Tribunal or the Takeover Special Committee in terms of this 
section is binding, subject to any right of review or appeal by a court.  
 
Consent orders  
173. (1) If a matter has been investigated in terms of this Part, and the Commission and the 
respondent have agreed a resolution of the complaint, the Commission may—  
(a) record the resolution in the form of an order; and  
(b) if the person who is the subject of the complaint consents to that order, apply to the 
High Court to have it confirmed as a consent order, in terms of its rules.  
(2) Section 167(2) to (4), read with the changes required by the context, applies to an application 
contemplated in subsection (1).  
 
Referral of complaints to court  
174. (1) If the Commission or Panel, as the case may be, issues a notice of non-referral in 
response to a complaint, the complainant concerned may apply to a court for leave to refer the 
matter directly to the court, but no such complaint may be referred directly to a court in respect 
of a person who has been excused as a respondent, as contemplated in section 170(1)(a).  
(2) A court—  
(a) may grant leave contemplated in subsection (1) only if it appears that the applicant has 
no other remedy available in terms of this Act; and  
(b) if it grants leave, and after conducting a hearing, determines that the respondent has 
contravened the Act, may—  
(i) require the Commission or Executive Director, as the case may be, to issue a 
compliance notice sufficient to address that contravention; or  
(ii) make any other order contemplated in this Act that is just and reasonable in 
the circumstances.  
 
Administrative fines  
175. (1) A court, on application by the Commission or Panel, may impose an administrative 
fine—  
(a) only for failure to comply with a compliance notice, as contemplated in section 
171(7); and  
(b) not exceeding the greater of—  
Stellenbosch University  https://scholar.sun.ac.za
Stellenbosch University  https://scholar.sun.ac.za
296 
 
(i) 10% of the respondent’s turnover for the period during which the company 
failed to comply with the compliance notice; and  
(ii) the maximum prescribed in terms of subsection (5).  
(2) When determining the amount of an appropriate administrative fine, the following factors 
must be considered:  
(a) The nature, duration, gravity and extent of the contravention;  
(b) any loss or damage suffered as a result of the contravention;  
(c) the behaviour of the respondent;  
(d) the market circumstances in which the contravention took place;  
(e) the level of profit derived from the contravention;  
(f) the degree to which the respondent has co-operated with the Commission or Panel, as 
the case may be, and a court; and  
(g) whether the respondent has previously been found in contravention of this Act.  
(3) For the purpose of this section, the annual turnover of any person, is the amount determined 
in the prescribed manner.  
(4) A fine payable in terms of this section must be paid into the National Revenue Fund referred 
to in section 213 of the Constitution.  
(5) The Minister may make a regulation prescribing the maximum amount of an administrative 
fine, which amount must be not less than R1 000 000.  
 
Part E 
Powers to support investigations and inspections 
 
Summons  
176. (1) At any time during an investigation being conducted by it, the Commission, or the 
Panel, as the case may be, may issue a summons to any person who is believed to be able to 
furnish any information on the subject of the investigation, or to have possession or control of 
any book, document or other object that has a bearing on that subject to—  
(a) appear before the Commission or Panel, or before an inspector or independent 
investigator, to be questioned at a time and place specified in the summons; or  
(b) deliver or produce to the Commission or Panel, or to an inspector or independent 
investigator, any book, document or other object referred to in paragraph (a) at a time and 
place specified in the summons.  
(2) A summons contemplated in subsection (1)—  
(a) must be signed by the Commissioner or the Executive Director, as the case may be, or 
by an employee of the Commission or Panel designated by the Commissioner or the 
Executive Director, as the case may be; and  
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(b) may be served in the same manner as a subpoena in a criminal case issued by the 
magistrate’s court.  
(3) An inspector or investigator before whom a person is summoned to appear, or to whom a 
person is required to deliver any book, document or other object, may—  
(a) interrogate and administer an oath to, or accept an affirmation from, the person named 
in the summons; and  
(b) retain any such book, document or other object for examination, for a period not 
exceeding two months, or such longer period as the court, on good cause shown, may 
allow.  
(4) A person questioned by the Commission, the Panel, or an inspector or independent 
investigator conducting an investigation must answer each question truthfully and to the best of 
that person’s ability, but—  
(a) a person is not obliged to answer any question if the answer is selfincriminating; and  
(b) the person asking the questions must inform that person of the right set out in 
paragraph (a).  
(5) No self-incriminating answer given or statement made by any person to the Commission, 
Panel, or an inspector or independent investigator exercising powers in terms of this Act will be 
admissible as evidence against that person in criminal proceedings against that person instituted 
in any court, except in criminal proceedings for perjury or in which that person is tried for an 
offence contemplated in section 215(2)(e), and then only to the extent that the answer or 
statement is relevant to prove the offence charged.  
 
Authority to enter and search under warrant  
177. (1) A judge of the High Court or a magistrate, may issue a warrant to enter and search any 
premises that are within the jurisdiction of that judge or magistrate, if, from information on oath 
or affirmation, there are reasonable grounds to believe that—  
(a) a contravention of this Act has taken place, is taking place, or is likely to take place on 
or in those premises; or  
(b) that anything connected with an investigation in terms of this Act is in the possession 
of, or under the control of, a person who is on or in those premises.  
(2) A warrant to enter and search may be issued at any time and must specifically—  
(a) identify the premises that may be entered and searched; and  
(b) authorise an inspector or a police officer to enter and search the premises and to do 
anything listed in section 178.  
(3) A warrant to enter and search is valid until one of the following events occurs:  
(a) The warrant is executed;  
(b) the warrant is cancelled by the person who issued it or, in that person’s absence, by a 
person with similar authority;  
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(c) the purpose for issuing it has lapsed; or  
(d) the expiry of one month after the date it was issued.  
(4) A warrant to enter and search may be executed only during the day, unless the judge or 
magistrate who issued it authorises that it may be executed at night at a time that is reasonable in 
the circumstances.  
(5) A person authorised by a warrant issued in terms of subsection (2) may enter and search 
premises named in that warrant.  
(6) Immediately before commencing with the execution of a warrant, a person executing that 
warrant must either—  
(a) if the owner, or person in control, of the premises to be searched is present—  
(i) provide identification to that person and explain to that person the authority by 
which the warrant is being executed; and  
(ii) hand a copy of the warrant to that person or to the person named in it; or  
(b) if none of those persons is present, affix a copy of the warrant to the premises in a 
prominent and visible place.  
 
Powers to enter and search  
178. (1) A person who is authorised under section 177 to enter and search premises may— 
(a) enter upon or into those premises;  
(b) search those premises;  
(c) search any person on those premises if there are reasonable grounds for believing that 
the person has personal possession of an article or document that has a bearing on the 
investigation;  
(d) examine any article or document that is on or in those premises that has a bearing on 
the investigation;  
(e) request information about any article or document from the owner of, or person in 
control of, the premises or from any person who has control of the article or document, or 
from any other person who may have the information;  
(f) take extracts from, or make copies of, any book or document that is on or in the 
premises that has a bearing on the investigation;  
(g) use any computer system on the premises, or require assistance of any person on the 
premises to use that computer system, to—  
(i) search any data contained in or available to that computer system; or  
(ii) reproduce any record from that data; and  
(h) seize any output from that computer for examination and copying; and  
(i) attach, and, if necessary, remove from the premises for examination and safekeeping, 
anything that has a bearing on the investigation.  
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(2) Section 176(4) and (5) apply to—  
(a) any person questioned by an inspector or police officer in terms of this section; or  
(b) to any answer given or statement made to an inspector or police officer in terms of 
this section.  
(3) An inspector authorised to conduct an entry and search in terms of section 177 may be 
accompanied and assisted by a police officer.  
 
Conduct of entry and search  
179. (1) A person who enters and searches any premises under section 178 must conduct the 
entry and search with strict regard for decency and order, and with regard for each person’s right 
to dignity, freedom, security and privacy.  
(2) During any search under section 178(1)(c), only a female inspector or police officer may 
search a female person, and only a male inspector or police officer may search a male person.  
(3) A person who enters and searches premises under section 178, before questioning anyone—  
(a) must advise that person of the right to be assisted at the time by an advocate or 
attorney; and  
(b) allow that person to exercise the right contemplated in paragraph (a).  
(4) A person who removes anything from premises being searched must—  
(a) issue a receipt for it to the owner of, or person in control of, the premises; and  
(b) return it as soon as practicable after achieving the purpose for which it was removed.  
(5) During a search, a person may refuse to permit the inspection or removal of an article or 
document on the grounds that it contains privileged information.  
(6) If the owner or person in control of an article or document refuses in terms of subsection (5) 
to give that article or document to the person conducting the search, the person conducting the 
search may request the registrar or sheriff of the High Court that has jurisdiction to attach and 
remove the article or document for safe custody until that court determines whether or not the 
information is privileged.  
(7) A police officer who is authorised to enter and search premises under section 177, or who is 
assisting an inspector who is authorised to enter and search premises under section 178 may 
overcome resistance to the entry and search by using as much force as is reasonably required, 
including breaking a door or window of the premises.  
(8) Before using force in terms of subsection (7), a police officer must audibly demand 
admission and must announce the purpose of the entry, unless it is reasonable to believe that 
doing so may induce someone to destroy or dispose of an article or document that is the object of 
the search.  
(9) The Commission may compensate anyone who suffers damage because of a forced entry 
during a search when no one responsible for the premises was present.  
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Part F 
Companies Tribunal adjudication procedures 
 
Adjudication hearings before Tribunal  
180. (1) The Companies Tribunal—  
(a) must conduct its adjudication proceedings contemplated in this Act expeditiously and 
in accordance with the principles of natural justice; and  
(b) may conduct those proceedings informally.  
(2) If adjudication proceedings before the Tribunal are open to the public, the Tribunal may 
exclude members of the public, or specific persons or categories of persons, from attending the 
proceedings—  
(a) if evidence to be presented is confidential information, but only to the extent that the 
information cannot otherwise be protected;  
(b) if the proper conduct of the hearing requires it; or  
(c) for any other reason that would be justifiable in civil proceedings in a High Court.  
(3) At the conclusion of adjudication proceedings, the presiding member must issue a decision 
together with written reasons for the decision.  
 
Right to participate in hearing  
181. The following persons may participate in an adjudication hearing contemplated in this Part, 
in person or through a representative, and may put questions to witnesses and inspect any books, 
documents or items presented at the hearing:  
(a) The Commission;  
(b) the applicant or complainant; and  
(c) any other person who has a material interest in the hearing, unless that interest is adequately 
represented by another participant.  
 
Powers of Tribunal adjudication hearing  
182. The Companies Tribunal may—  
(a) direct or summon any person to appear at any specified time and place;  
(b) question any person under oath or affirmation;  
(c) summon or order any person—  
(i) to produce any book, document or item necessary for the purposes of the hearing; or  
(ii) to perform any other act in relation to this Act; and  
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(d) give directions prohibiting or restricting the publication of any evidence given to the 
Tribunal.  
 
Rules of procedure  
183. Subject to the requirements of the applicable sections of this Act, the Companies Tribunal 
may determine any matter of procedure for an adjudication hearing, with due regard to the 
circumstances of the case.  
 
Witnesses  
184. (1) Every person giving evidence before the Companies Tribunal at an adjudication hearing 
must answer any relevant question.  
(2) The law regarding a witness’s privilege in a criminal case in a court of law applies equally to 
a person who provides information during an adjudication hearing.  
(3) During an adjudication hearing, the Companies Tribunal may order a person to answer any 
question, or to produce any article or document, subject to subsection (4).  
(4) Section 176(4) and (5) apply to any person questioned, or any evidence given, before the 
Companies Tribunal in terms of this section.  
 
CHAPTER 8 
REGULATORY AGENCIES AND ADMINISTRATION OF ACT 
Part A 
Companies and Intellectual Property Commission 
 
Establishment of Companies and Intellectual Property Commission  
185. (1) The Commission is hereby established as a juristic person to function as an organ of 
state within the public administration, but as an institution outside the public service.  
(2) The Commission—  
(a) has jurisdiction throughout the Republic;  
(b) is independent, and subject only to—  
(i) the Constitution and the law; and  
(ii) any policy statement, directive or request issued to it by the Minister in terms 
of this Act;  
(c) must be impartial and perform its functions without fear, favour, or prejudice; and  
(d) must exercise the functions assigned to it in terms of this Act or any other law, or by 
the Minister, in—  
(i) the most cost-efficient and effective manner; and  
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(ii) in accordance with the values and principles mentioned in section 195 of the 
Constitution.  
(3) Each organ of state must assist the Commission to maintain its independence and 
impartiality, and to exercise its authority and perform its functions effectively.  
(4) Except to the extent prescribed otherwise by or in terms of this Act, a certificate, notice, 
decision, determination or ruling issued or made with respect to any particular matter 
contemplated in this Act by—  
(a) the Commissioner; or  
(b) a person designated by the Commissioner to perform a particular function of the 
Commission,  
is the certificate, notice, decision, determination or ruling of the Commission with respect to that 
matter.  
 
Commission objectives  
186. (1) The objectives of the Commission are—  
(a) the efficient and effective registration of—  
(i) companies, and external companies, in terms of this Act;  
(ii) other juristic persons, in terms of any applicable legislation referred to in 
Schedule 4; and  
(iii) intellectual property rights, in terms of any relevant legislation;  
(b) the maintenance of accurate, up-to-date and relevant information concerning 
companies, foreign companies and other juristic persons contemplated in subsection 
(1)(a)(ii), and concerning intellectual property rights, and the provision of that 
information to the public and to other organs of state;  
(c) the promotion of education and awareness of company and intellectual property laws, 
and related matters;  
(d) the promotion of compliance with this Act, and any other applicable legislation; and  
(e) the efficient, effective and widest possible enforcement of this Act, and any other 
legislation listed in Schedule 4.  
(2) To achieve its objectives, the Commission may—  
(a) have regard to international developments in the field of company and intellectual 
property law; or  
(b) consult any person, organisation or institution with regard to any matter.  
 
Functions of Commission  
187. (1) In this section, ‘‘this Act’’ has the meaning set out in section 1, but also includes any 
legislation listed in Schedule 4.  
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(2) Other than with respect to matters within the jurisdiction of the Takeover Regulation Panel, 
the Commission must enforce this Act, by, among other things,—  
(a) promoting voluntary resolution of disputes arising in terms of this Act between a 
company on the one hand and a shareholder or director on the other, as contemplated in 
Part C of Chapter 7, without intervening in, or adjudicating any such dispute;  
(b) monitoring proper compliance with this Act;  
(c) receiving or initiating complaints concerning alleged contraventions of this Act, 
evaluating those complaints, and initiating investigations into complaints;  
(d) receiving directions from the Minister in terms of section 190, concerning 
investigations to be conducted into alleged contraventions of this Act, or other 
circumstances, and conducting any such investigation;  
(e) ensuring that contraventions of this Act are promptly and properly investigated;  
(f) negotiating and concluding undertakings and consent orders contemplated in section 
169(1)(b) and 173;  
(g) issuing and enforcing compliance notices;  
(h) referring alleged offences in terms of this Act to the National Prosecuting Authority; 
and  
(i) referring matters to a court, and appearing before the court or the Companies Tribunal, 
as permitted or required by this Act.  
(3) The Commission must promote the reliability of financial statements by, among other 
things—  
(a) monitoring patterns of compliance with, and contraventions of, financial reporting 
standards; and  
(b) making recommendations to the Council for amendments to financial reporting
 standards, to secure better reliability and compliance.  
(4) The Commission must—  
(a) establish and maintain in the prescribed manner and form—  
(i) a companies register; and  
(ii) any other register contemplated in this Act, or in any other legislation that 
assigns a registry function to the Commission;  
(b) receive and deposit in the registry any documents required to be filed in terms of this 
Act;  
(c) make the information in those registers efficiently and effectively available to the 
public, and to other organs of state;  
(d) register and deregister companies, directors, business names and intellectual property 
rights, in accordance with relevant legislation; and  
(e) perform any related functions assigned to it by legislation, or reasonably necessary to 
carry out its assigned registry functions.  
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(5) Subject to the provisions of subsections (6) and (7), any person, on payment of the prescribed 
fee, may—  
(a) inspect a document filed under this Act;  
(b) obtain a certificate from the Commission as to the contents or part of the contents of 
any document that—  
(i) has been filed under this Act in respect of any company; and  
(ii) is open to inspection; or  
(c) obtain a copy of or extract from any document contemplated in paragraph (b); or  
(d) through any electronic medium approved by the Commission—  
(i) inspect, or obtain a copy of or extract from, any document contemplated in 
paragraph (b) that has been converted into electronic format; or  
(ii) obtain a certificate contemplated in paragraph (b).  
(6) Subsection (5) does not apply to any part of a filed document if that part has been determined 
to be confidential, or contain confidential information, in accordance with section 212.  
(7) The Commission—  
(a) must waive any prescribed registry fee contemplated in subsection (5) if the 
Commission is satisfied—  
(i) that an inspection, certificate, copy or extract is required on behalf of a foreign 
government accredited to the Republic; and  
(ii) that no fees are payable in the foreign country concerned in respect of such 
inspection, certificate, copy or extract required on behalf of the Republic; and  
(b) may waive any such fee if satisfied that any inspection, certificate, copy or extract is 
required for the purposes of research by or under the control of an institution for higher 
education.  
 
Reporting, research, public information and relations with other regulators  
188. (1) In addition to any other advice or reporting requirements set out in this Part, the 
Commission is responsible to—  
(a) advise the Minister on matters of national policy relating to company and intellectual 
property law, and recommend to the Minister changes to bring the law and the 
administration of this Act up to date and in line with international best practice;  
(b) report to the Minister annually on the volume and nature of registration and 
enforcement activities in terms of this Act and on any other matter as prescribed by the 
Minister; and  
(c) enquire into and report to the Minister on any matter concerning the purposes of this 
Act, and advise the Minister in respect of any matter referred to it by the Minister.  
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(2) The Commission must increase knowledge of the nature and dynamics of company and 
intellectual property law, and promote public awareness of company and intellectual property 
law matters, by—  
(a) implementing education and information measures to develop public awareness of the 
provisions of this Act, and in particular to advance the purposes of this Act;  
(b) providing guidance to the public by—  
(i) issuing explanatory notices outlining its procedures, or its non-binding opinion 
on the interpretation of any provision of this Act; or  
(ii) applying to a court for a declaratory order on the interpretation or application 
of any provision of this Act;  
(c) conducting research relating to its mandate and activities and, from time to time, 
publishing the results of that research; and  
(d) over time, reviewing legislation and public regulations, and reporting to the Minister 
concerning matters relating to company and intellectual property law.  
(3) The Commission may—  
(a) liaise with any regulatory authority on matters of common interest, and without 
limiting the generality of this paragraph, may exchange information with, and receive 
information from any such regulatory authority pertaining to—  
(i) matters of common interest; or  
(ii) a specific complaint or investigation;  
(b) negotiate agreements with any regulatory authority, and exercise its authority through 
any such agreement, to—  
(i) co-ordinate and harmonise the exercise of jurisdiction over company and 
intellectual property law matters within the relevant industry or sector; and  
(ii) ensure the consistent application of the principles of this Act;  
(c) participate in the proceedings of any regulatory authority; and  
(d) advise, or receive advice from, any regulatory authority.  
(4) The Commission may liaise with any foreign or international authorities having any objects 
similar to the functions and powers of the Commission.  
(5) The Commission may refer to—  
(a) the Competition Commission any concerns regarding conduct that may be prohibited 
or regulated in terms of the Competition Act;  
(b) the South Africa Revenue Service any concerns regarding behaviour or conduct that 
may be prohibited or regulated in terms of legislation within the jurisdiction of that 
Service;  
(c) the Independent Regulatory Board for Auditors any concerns regarding behaviour or 
conduct that may be prohibited or regulated in terms of the Auditing Profession Act; or  
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(d) any other regulatory authority any concerns regarding behaviour or conduct that may 
be prohibited or regulated in terms of legislation within the jurisdiction of that regulatory 
authority.  
 
Appointment of Commissioner  
189. (1) The Minister must appoint a suitably qualified and experienced person to be— 
(a) the Commissioner of the Commission, who—  
(i) holds office for an agreed term not exceeding five years; and  
(ii) is responsible for all matters pertaining to the functions of the Commission; 
and  
(b) the Deputy Commissioner of the Commission, who—  
(i) holds office for an agreed term not exceeding five years; and  
(ii) may perform any function of the Commissioner when the office of the 
Commissioner is vacant, or when the Commissioner is absent or is for any reason 
unable to perform the functions of that office.  
(2) A person may be reappointed as Commissioner or Deputy Commissioner on the expiry of an 
agreed term of office.  
(3) The Commissioner is the accounting authority of the Commission, and as such, is responsible 
for—  
(a) the proper control and management of the Commission;  
(b) the effectiveness and efficiency of the Commission;  
(c) all income and expenditure of the Commission;  
(d) all revenue collected by the Commission;  
(e) all assets, and the discharge of all liabilities, of the Commission; and  
(f) the proper and diligent implementation of the Public Finance Management Act, 1999 
(Act No. 1 of 1999), with respect to the Commission.  
(4) The Commissioner may—  
(a) assign management or other duties to employees of the Commission, who have 
appropriate skills to assist in the management, or control over any function of the 
Commission; and  
(b) delegate, with or without conditions, any of the powers or functions of the 
Commissioner to the Deputy Commissioner or any other suitably qualified employee of 
the Commission, but any such delegation does not divest the Commissioner of 
responsibility for the exercise or any power or performance of any duty.  
 
Minister may direct policy and require investigation  
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190. (1) In this section, ‘‘this Act’’ has the meaning set out in section 1, but also includes any 
legislation listed in Schedule 4.  
(2) The Minister—  
(a) by notice in the Gazette, may issue policy directives to the Commission with respect 
to the application, administration and enforcement of this Act, but any such directive 
must be consistent with this Act; and  
(b) may at any time direct the Commission to investigate—  
(i) an alleged contravention of this Act; or  
(ii) any matter or circumstances with respect to the administration of one or more 
companies in terms of this Act, whether or not those circumstances appear at the 
time of the direction to amount to a possible contravention of this Act.  
 
Establishment of specialist committees  
191. (1) The Minister may appoint one or more specialist committees to advise the—  
(a) Minister on any matter relating to company law or policy; or  
(b) Commissioner on the management of the Commission’s resources.  
(2) The Minister may assign specific powers to the members of a specialist committee for the 
purposes of performing any function contemplated in subsection (1).  
(3) A specialist committee may—  
(a) be established for an indefinite term, or for a period determined by the Minister when 
the committee is established; and  
(b) determine its own procedures.  
 
Constitution of specialist committees  
192. (1) A specialist committee established under section 191 must—  
(a) perform its functions impartially and without fear, favour or prejudice; and  
(b) consist of—  
(i) not more than eight persons who are independent from the Commission and are 
appointed by the Minister to serve for a period of not more than five years, as 
determined by the Minister when the person is appointed; and  
(ii) not more than two senior employees of the Commission designated by the 
Commissioner.  
(2) To be appointed or designated as a member of a specialist committee in terms of this section, 
a person must—  
(a) be a fit and proper person;  
(b) have appropriate expertise or experience; and  
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(c) have the ability to perform effectively as a member of that committee.  
(3) The members of a specialist committee must not—  
(a) act in any way that is inconsistent with subsection (1)(a) or expose themselves to any 
situation in which the risk of a conflict may arise between their responsibilities and any 
personal financial interest; or  
(b) use their position or any information entrusted to them to enrich themselves or 
improperly benefit any other person.  
(4) A member ceases to be a member of a specialist committee if the—  
(a) person resigns from the committee;  
(b) Minister terminates the person’s membership because the member no longer complies 
with subsection (2) or has contravened subsection (3); or  
(c) member’s term has expired.  
(5) A member of a specialist committee who has a personal or financial interest in any matter on 
which the committee gives advice must disclose that interest and withdraw from the proceedings 
of the specialist committee when that matter is discussed.  
(6) The Commission must remunerate and compensate for expenses—  
(a) a member mentioned in subsection (1)(b)(i), as determined by the Minister; and  
(b) a member designated as contemplated in (1)(b)(ii), to the extent that the member’s 
remuneration and expense compensation as an employee of the Commission does not 
extend to that person’s services as a member of the specialist committee.  
 
Part B 
Companies Tribunal 
 
Establishment of Companies Tribunal  
193. (1) There is hereby established a juristic person to be known as the Companies Tribunal, 
which—  
(a) has jurisdiction throughout the Republic;  
(b) is independent, and subject only to the Constitution and the law;  
(c) must exercise its functions in accordance with this Act; and  
(d) must perform its functions impartially and without fear, favour, or prejudice, and in as 
transparent a manner as is appropriate having regard to the nature of the specific function.  
(2) Each organ of state must assist the Companies Tribunal to maintain its independence and 
impartiality, and to perform its functions effectively.  
(3) In carrying out its functions, the Companies Tribunal may—  
(a) have regard to international developments in the field of company law; or  
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(b) consult any person, organisation or institution with regard to any matter.  
(4) The Companies Tribunal consists of a chairperson and not less than 10 other women or men 
appointed by the Minister, on a full or part-time basis.  
 
Appointment of Companies Tribunal  
194. (1) The Minister must—  
(a) appoint the chairperson and other members of the Companies Tribunal no later than 
the date on which this Act comes into operation; and  
(b) appoint a person to fill any vacancy on the Tribunal.  
(2) A person may not be—  
(a) appointed as chairperson or member of the Tribunal unless the person satisfies the 
requirements of section 205; or  
(b) reappointed to a second term as chairperson of the Tribunal.  
(3) The Tribunal must comprise—  
(a) persons with suitable qualifications and experience in economics, law, commerce,  
industry or public affairs; and  
(b) sufficient persons with legal training to satisfy the requirements of subsection 3(a).  
(4) The Minister must designate a member of the Tribunal as deputy chairperson of the Tribunal.  
(5) The deputy chairperson performs the functions of chairperson whenever—  
(a) the office of chairperson is vacant; or  
(b) the chairperson is for any other reason temporarily unable to perform those functions.  
(6) Sections 206 and 207 apply to the chairperson and other members of the Tribunal.  
 
Functions of Companies Tribunal  
195. (1) The Companies Tribunal, or a member of the Tribunal acting alone in accordance with 
this Act, may—  
(a) adjudicate in relation to any application that may be made to it in terms of this Act, 
and make any order provided for in this Act in respect of such an application;  
(b) assist in the resolution of disputes as contemplated in Part C of Chapter 7; and  
(c) perform any other function assigned to it by or in terms of this Act, or any law 
mentioned in Schedule 4.  
(2) The chairperson is responsible to manage the caseload of the Companies Tribunal, and must 
assign each matter referred to the Tribunal to—  
(a) a member of the Tribunal, to the extent that this Act provides for a matter to be 
considered by a single member of the Tribunal; or  
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(b) a panel composed of any three members of the Tribunal, in any other case.  
(3) When assigning a matter to a panel in terms of subsection (2)(b), the chairperson must— 
(a) ensure that at least one member of the panel is a person who has suitable legal 
qualifications and experience; and  
(b) designate a member of the panel to preside over the panel’s proceedings.  
(4) If, because of resignation, illness, death, or withdrawal from a hearing in terms of section 
206(3), a member of the panel is unable to complete the proceedings in a matter assigned to that 
panel, the chairperson must—  
(a) direct that the hearing of that matter proceed before the remaining members of the 
panel, subject to the requirements of subsection (3)(a); or  
(b) terminate the proceedings before that panel and constitute another panel, which may 
include any member of the original panel, and direct that panel to conduct a new hearing.  
(5) The decision of a panel on a matter referred to it must be in writing and include reasons for 
that decision.  
(6) A decision of a single member of the Companies Tribunal hearing a matter as contemplated 
in subsection (1)(a), or of a majority of the members of a panel in any other case, is the decision 
of the Tribunal.  
(7) A decision by the Companies Tribunal with respect to a decision, notice or order by the 
Commission is binding on the Commission, subject to any review by the court. (8) An order of 
the Companies Tribunal may be filed in the High Court as an order of the court, in accordance 
with its rules.  
(9) A member of the Tribunal may not represent any person before the Tribunal. (10) If, on the 
expiry of the term of office of a member of the Companies Tribunal, that member is still 
considering a matter before the Tribunal, that member may continue to act as a member in 
respect of that matter only.  
 
... 
 
Part D 
Financial Reporting Standards Council 
 
Establishment and composition of Council  
203. (1) The Minister must establish a council, to be known as the Financial Reporting Standards 
Council consisting of—  
(a) four persons, each of whom is registered and practicing as an auditor;  
(b) two persons each of whom is responsible for preparing financial statements on behalf 
of public companies;  
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(c) two persons responsible for preparing financial statements for private companies;  
(d) four persons who, in their capacity as holders of securities issued by a company, or as 
creditors of a company, are reasonably expected to rely on financial statements, as 
contemplated in the definition of ‘‘financial statement’’ in section (1);  
(e) two persons knowledgeable in company law;  
(f) one person nominated by the executive officer of the Financial Services Board as 
defined in section 1 of the Financial Services Board Act, 1990 (Act No. 97 of 1990), or 
any successor body to it;  
(g) one person nominated by the Governor of the South African Reserve Bank, or any 
successor body to it; and  
(h) a number of persons, nominated one each by any exchange that imposes adherence to 
financial reporting standards as a listing requirement each of whom must be appointed by 
the Minister, to serve for a term of three years.  
(2) The Minister must select candidates—  
(a) with the qualifications, knowledge and experience necessary to further the functions 
of the Council; and  
(b) appoint the chairperson and deputy chairperson of the Council.  
(3) Persons appointed as members of the Council—  
(a) must satisfy the requirements of section 205; and  
(b) are subject to sections 206 and 207.  
(4) A person may be reappointed to the Council, subject to section 205.  
(5) The Minister may require the Council to be a member of a relevant international accounting 
standards setting organisation.  
 
Functions of Financial Reporting Standards Council  
204. The Financial Reporting Standards Council must—  
(a) receive and consider any relevant information relating to the reliability of, and compliance 
with, financial reporting standards and adapt international reporting standards for local 
circumstances and consider information from the Commission as contemplated in section 
187(3)(b);  
(b) advise the Minister on matters relating to financial reporting standards; and  
(c) consult with the Minister on the making of regulations establishing financial reporting 
standards, subject to the requirements set out in section 29(5).  
 
Part E 
Administrative provisions applicable to agencies 
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Qualifications for membership  
205. (1) To be eligible for appointment, designation or co-option as a member of the Companies 
Tribunal, the Panel, or the Council, and to continue to hold that office, a person must, in addition 
to satisfying any other specific requirements set out in this Act— 
(a) not be subject to any disqualification set out in subsection (2); and  
(b) have submitted to the Minister a written declaration stating that the person is not 
disqualified in terms of subsection (2).  
(2) A person may not become, or continue to be, a member of the Companies Tribunal, the 
Panel, or the Council, if that person—  
(a) is an office-bearer of any party, movement, organisation or body of a partisan political 
nature;  
(b) personally or through a related person has or acquires a personal financial interest that 
may conflict or interfere with the proper performance of the duties of a member of the 
Tribunal, Panel, or Council;  
(c) is disqualified in terms of section 69 from serving as a director of a company; or  
(d) is subject to an order of a competent court holding that person to be mentally unfit or 
disordered.  
 
Conflicting interests of agency members  
206. (1) A member of the Companies Tribunal, the Panel or the Council, must promptly inform 
the Minister in writing after that person or a related persons acquires a personal financial interest 
that is, or is likely to become, an interest contemplated in section 205(2)(b).  
(2) A member of the Companies Tribunal, the Panel or the Council, must not—  
(a) engage in any activity that may undermine the integrity of the Companies Tribunal, 
the Panel or the Council, as the case may be;  
(b) attend, participate in or influence the proceedings during a meeting of the Companies 
Tribunal, the Panel, or the Council, as the case may be if, in relation to the matter being 
considered, that member has a personal financial interest—  
(i) contemplated in section 205(2)(b); or  
(ii) that precludes that person from performing the functions of a member of the 
Companies Tribunal, the Panel or the Council, in a fair, unbiased and proper 
manner;  
(c) vote at any meeting of the Tribunal, Panel or Council, as the case may be, in 
connection with a matter contemplated in paragraph (b);  
(d) make private use of, or profit from, any confidential information obtained as a result 
of performing that person’s functions as a member of the Companies Tribunal, the Panel 
or the Council; or  
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(e) divulge any confidential information referred to in paragraph (d) to any third party, 
except as contemplated in section 212(5), or—  
(i) to—  
(aa) the Commission, the Minister, or the National Treasury to the extent 
required by this Act or a law mentioned in Schedule 4;  
(bb) the South African Reserve Bank;  
(cc) the Independent Regulatory Board for Auditors, in terms of the 
Auditing Profession Act;  
(dd) the Financial Intelligence Centre established by the Financial 
Intelligence Centre Act, 2001 (Act No. 38 of 2001); or  
(ii) as otherwise required as part of that person’s official functions as a member of 
the Companies Tribunal, the Panel or the Council.  
(3) If, at any time, it appears to a member of the Companies Tribunal, Panel, or Council that a 
matter being considered at a meeting concerns a personal financial interest of that member or a 
related person, as contemplated in subsection (2)(b), that member must—  
(a) immediately and fully disclose the nature of that interest to the meeting; and  
(b) withdraw from the meeting to allow the remaining members to discuss the matter and 
determine whether the member should be prohibited from participating in any further 
proceedings concerning that matter.  
(4) The disclosure by a person in terms of subsection (3)(a), and the decision by the Companies 
Tribunal, the Panel, or the Council in terms of subsection (3)(b), must be expressly recorded in 
the minutes of the meeting in question.  
(5) Proceedings of the Companies Tribunal, the Panel, or the Council, and any decisions taken by 
a majority of the members present and entitled to participate in those decisions, are valid despite 
the fact that—  
(a) a member failed to disclose an interest as required by subsection (3); or  
(b) a member who had such an interest attended those proceedings, participated in them 
in any way, or directly or indirectly influenced those proceedings.  
 
Resignation, removal from office and vacancies  
207. (1) A member of the Companies Tribunal or the Council may resign by giving to the 
Minister—  
(a) one month written notice; or  
(b) less than one month written notice, with the approval of the Minister.  
(2) A member of the Panel may resign by giving written notice jointly to the Minister and the 
relevant entity responsible for the designation of that member, if any.  
(3) The Minister, after taking the steps required by subsection (4), may remove a member of the 
Companies Tribunal, Panel or Council only if that member has—  
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(a) become disqualified in terms of section 205(2);  
(b) acted contrary to section 206(2);  
(c) failed to disclose an interest or withdraw from a meeting as required by section 
206(3); or  
(d) neglected to properly perform the functions of their office.  
(4) Before removing a person from office in terms of subsection (3), the Minister must afford the 
person an opportunity to state a case in defence of their position.  
 
Conflicting interests of employees  
208. The Commissioner, and each other employee of the Commission, and the Executive 
Director, and each other employee of the Panel and members and employees of the Council, 
must not—  
(a) engage in any activity that may undermine the integrity of the Commission or Panel, 
as the case may be;  
(b) participate in any investigation, hearing, or decision concerning a matter in respect of 
which that person has a personal financial interest;  
(c) make private use of, or profit from, any confidential information obtained as a result 
of performing that person’s official functions in the Commission or panel; or  
(d) divulge any information referred to in paragraph (c) to any third party, except as 
required as part of that person’s official functions within the Commission or panel.  
 
Appointment of inspectors  
209. (1) The Commissioner and the Executive Director—  
(a) may each appoint any suitable employee of the Commission or Panel, as the case may 
be, or any other suitable person employed by the State, as an inspector; and  
(b) must issue each inspector with a certificate in the prescribed form stating that the 
person has been appointed as an inspector in terms of this Act.  
(2) When an inspector performs any function of an inspector in terms of this Act, the inspector—  
(a) must be in possession of a certificate of appointment issued to that inspector in terms 
of subsection (1); and  
(b) must show that certificate to any person who—  
(i) is affected by the inspector’s actions in terms of this Act; and  
(ii) requests to see the certificate; and  
(c) has the powers—  
(i) set out in Part E of Chapter 7; and  
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(ii) of a peace officer as defined in section 1 of the Criminal Procedure Act, 1977 
(Act No. 51 of 1977), and may exercise the powers conferred on a peace officer 
by law.  
(3) The Commissioner and Executive Director may each appoint or contract with any suitably 
qualified person to assist the Commission, or the Panel, as the case may be, in carrying out its 
functions, including, but not limited to, conducting research, audits, inquiries or other 
investigations on behalf of the Commission or Panel, as the case may be, but a person appointed 
in terms of this subsection is not an inspector within the meaning of this Act.  
(4) The Minister, with the concurrence of the Minister of Finance, may determine the 
remuneration to be paid to a person appointed in terms of this section, if that person is not in the 
full-time service of the Commission or Panel, as the case may be.  
 
... 
 
Reviews and reports to Minister  
211. (1) At least once every five years, the Minister must conduct an audit review of the exercise 
of the functions and powers of the Commission, the Companies Tribunal, the Panel and the 
Council.  
(2) In addition to any other reporting requirement set out in this Act, the Commission, Tribunal, 
Council and Panel must each report to the Minister at least once every year on its activities, as 
required by the Public Finance Management Act, 1999 (Act No. 1 of 1999).  
(3) As soon as practicable after receiving a report of a review contemplated in subsection (1), or 
after receiving a report contemplated in subsection (2), the Minister must table it in Parliament.  
 
Confidential information  
212. (1) When submitting information to the Commission, the Panel, the Companies Tribunal, 
the Council, or an inspector or investigator appointed in terms of this Act, a person may claim 
that all or part of that information is confidential.  
(2) Any claim contemplated in subsection (1) must be supported by a written statement 
explaining why the information is confidential.  
(3) The Commission, Panel, Companies Tribunal, Council, inspector or investigator, as the case 
may be, must—  
(a) consider a claim made in terms of subsection (1); and  
(b) as soon as practicable, make a decision on the confidentiality of the information and 
access to that information, and provide written reasons for that decision.  
(4) Section 172, read with the changes required by the context, applies to a decision in terms of 
subsection (3).  
(5) When making any ruling, decision or order in terms of this Act, the Commission, the Panel, 
the Companies Tribunal or the Council may take confidential information into account.  
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(6) If any reasons for a decision in terms of this Act would reveal any confidential information, 
the Commission, the Panel, the Companies Tribunal or the Council, as the case may be, must 
provide a copy of the proposed reasons to the party claiming confidentiality at least five business 
days before publishing those reasons.  
(7) Within five business days after receiving a copy of proposed reasons in terms of subsection 
(6), a party may apply to a court for an appropriate order to protect the confidentiality of the 
relevant information.  
 
CHAPTER 9 
OFFENCES, MISCELLANEOUS MATTERS AND GENERAL PROVISIONS 
Part A 
Offences and penalties 
 
Breach of confidence  
213. (1) It is an offence to disclose any confidential information concerning the affairs of any 
person obtained—  
(a) in carrying out any function in terms of this Act; or  
(b) as a result of initiating a complaint, or participating in any proceedings in terms of this 
Act.  
(2) Subsection (1) does not apply to information disclosed—  
(a) as contemplated in section 206(2)(e)(i) or (ii) or 212(5) to (7);  
(b) for the purpose of the proper administration or enforcement of this Act;  
(c) for the purpose of the administration of justice;  
(d) at the request of the Commission, the Panel, an inspector or investigator, the 
Companies Tribunal, or a court entitled to receive the information; or  
(e) when required to do so by any court or under any law.  
 
False statements, reckless conduct and non-compliance  
214. (1) A person is guilty of an offence if the person—  
(a) is a party to the falsification of any accounting records of a company;  
(b) with a fraudulent purpose, knowingly provided false or misleading information in any 
circumstances in which this Act requires the person to provide information or give notice 
to another person;  
(c) was knowingly a party to—  
(i) conduct prohibited by section 22(1); or  
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(ii) an act or omission by a business calculated to defraud a creditor, employee or 
security holder of the company, or with another fraudulent purpose; or  
(d) is a party to the preparation, approval, dissemination or publication of—  
(i) financial statements or summaries, to the extent set out in section 29(6);  
(ii) a prospectus, or a written statement contemplated in section 101, that 
contained an ‘untrue statement’ as defined and described in section 95.  
(2) For the purposes of subsection (1)(d), a person is a party to the preparation of a document 
contemplated in that subsection if—  
(a) the document includes or is otherwise based on a scheme, structure or form of words 
or numbers devised, prepared or recommended by that person; and  
(b) the scheme, structure or form of words is of such a nature that the person knew, or 
ought reasonably to have known, that its inclusion or other use in connection with the 
preparation of the document would cause it to be false or misleading.  
(3) It is an offence to fail to satisfy a compliance notice issued in terms of this Act, but no person 
may be prosecuted for such an offence in respect of a particular compliance notice if the 
Commission or Panel, as the case may be, has applied to a court in terms of section 171(7)(a) for 
the imposition of an administrative fine in respect of that person’s failure to comply with that 
notice.  
 
Hindering administration of Act  
215. (1) It is an offence to hinder, obstruct or improperly attempt to influence the Commission, 
the Panel, the Companies Tribunal, an inspector or investigator, or a court when any of them is 
exercising a power or performing a duty delegated, conferred or imposed by this Act.  
(2) A person commits an offence who—  
(a) does anything calculated to improperly influence—  
(i) the Commission, the Panel, the Companies Tribunal, an inspector or 
investigator concerning any matter connected with an investigation; or  
(ii) the Companies Tribunal in any matter before it;  
(b) anticipates any findings of the Commission, the Panel, the Companies Tribunal, an 
inspector or investigator in a way that is calculated to improperly influence the 
proceedings or findings;  
(c) does anything in connection with an investigation or hearing that would have been 
contempt of court if the proceedings had occurred in a court of law;  
(d) refuses to attend when summoned, or after attending, refuses to answer any question 
or produce any document as required by the summons, other than as contemplated in 
section 176)(a);  
(e) knowingly provides false information to the Commission, the Panel, the Companies 
Tribunal, an inspector or investigator;  
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(f) improperly frustrates or impedes the execution of a warrant to enter and search, or 
attempts to do so;  
(g) acts contrary to or in excess of a warrant to enter and search; and  
(h) without authority, but claiming to have authority in terms of section 177—  
(i) enters or searches premises; or  
(ii) attaches or removes an article or document.  
 
... 
 
Part B 
Miscellaneous matters 
 
Civil actions  
218. (1) Nothing in this Act renders void an agreement, resolution or provision of an agreement, 
resolution, Memorandum of Incorporation or rules of a company that is prohibited, void, 
voidable or may be declared unlawful in terms of this Act, unless a court declares that 
agreement, resolution or provision to be void.  
(2) Any person who contravenes any provision of this Act is liable to any other person for any 
loss or damage suffered by that person as a result of that contravention.  
(3) The provisions of this section do not affect the right to any remedy that a person may 
otherwise have.  
 
Limited time for initiating complaints  
219. (1) A complaint in terms of this Act may not be initiated by, or made to, the Commission or 
the Panel, more than three years after—  
(a) the act or omission that is the cause of the complaint; or  
(b) in the case of a course of conduct or continuing practice, the date that the conduct or 
practice ceased.  
(2) A complaint may not be prosecuted in terms of this Act against any person that is, or has 
been, a respondent in proceedings under another section of this Act relating substantially to the 
same conduct.  
 
Serving documents  
220. Unless otherwise provided in this Act, a notice, order or other document that, in terms of 
this Act, must be served on a person, will have been properly served when it has been either—  
(a) delivered to that person; or  
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(b) sent by registered mail to that person’s last known address.  
 
Proof of facts  
221. (1) In any proceedings in terms of this Act, if it is proved that a false statement, entry or 
record or false information appears in or on a book, document, plan, drawing or computer 
storage medium, the person who kept that item must be presumed to have made the statement, 
entry, record or information, unless the contrary is proved.  
(2) A statement, entry or record, or information, in or on any book, document, plan, drawing or 
computer storage medium is admissible in evidence as an admission of the facts in or on it by the 
person who appears to have made, entered, recorded or stored it unless it is proved that that 
person did not make, enter, record or store it.  
 
State liability  
222. The State, the Commission, the Commissioner, the Companies Tribunal, the Panel, an 
inspector, or any state employee or similar person having duties to perform under this Act, is not 
liable for any loss sustained by or damage caused to any person as a result of any bona fide act or 
omission relating to the performance of any duty under this Act, unless gross negligence is 
proved.  
 
Part C 
Regulations, consequential matters and commencement 
 
Regulations  
223. (1) The Minister—  
(a) may make any regulations expressly authorised or contemplated elsewhere in this Act, 
in accordance with subsection (2);  
(b) in consultation with the Commission, and by notice in the Gazette, may make 
regulations for matters relating to the functions of the Commission, including—  
(i) forms;  
(ii) time periods;  
(iii) information required;  
(iv) additional definitions applicable to those regulations;  
(v) filing fees;  
(vi) access to confidential information;  
(vii) manner and form of participation in Commission procedures; and  
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(viii) forms of Memorandum of Incorporation and requirements concerning the 
offering of securities;  
(c) in consultation with the Chairperson of the Panel, and by notice in the Gazette, may 
make—  
(i) regulations for matters relating to the functions of the panel, respectively; and  
(ii) rules for the conduct of matters before the Panel; and  
(d) may make regulations regarding—  
(i) any forms required to be used for the purposes of this Act; and  
(ii) in general, any ancillary or incidental matter that is necessary for the proper 
implementation and administration of this Act.  
(2) Before making any regulations in terms of this Act, the Minister must publish the proposed 
regulations for public comment, subject to subsection (3).  
(3) In the case of regulations prescribing financial reporting standards as contemplated in section 
29(4)(a), the provisions of subsection (2) do not apply.  
(4) A regulation in terms of this Act must be made by notice in the Gazette.  
 
Consequential amendments, repeal of laws and transitional arrangements  
224. (1) The Companies Act, 1973 (Act No. 61 of 1973), is hereby repealed, subject to 
subsection (3).  
(2) The laws referred to in Schedule 3 are hereby amended in the manner set out in that 
Schedule.  
(3) The repeal of the Companies Act, 1973 (Act No. 61 of 1973), does not affect the transitional 
arrangements, which are set out in Schedule 5.  
 
Short title and commencement  
225. This Act is called the Companies Act, 2008, and comes into operation on a date fixed by the 
President by proclamation in the Gazette, which may not be earlier than one year following the 
date on which the President assented to this Act.  
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COMPANIES ACT 61 OF 1973 
[ASSENTED TO 19 JUNE 1973] 
[DATE OF COMMENCEMENT: 1 JANUARY 1974] 
(Unless otherwise indicated) 
(Afrikaans text signed by the State President) 
as amended by 
Corporate Laws Amendment Act 24 of 2006 
 
... 
 
Section 1 Definitions  
(1) In this Act, unless the context otherwise indicates- 
 
... 
 
'Council' means the Financial Reporting Standards Council established by section 440P; 
[Definition of 'Council' inserted by Act 24 of 2006.] 
 
... 
 
'financial report' means financial statements and any financial information in a circular, a 
prospectus or a provisional announcement of results upon which users may reasonably rely; 
'financial reporting standards' means statements of Generally Accepted Accounting Practice 
adopted by the Accounting Practices Board prior to the establishment of the Council, and 
thereafter issued in terms of section 440U (2); 
[Definition of 'financial reporting standards' inserted by Act 24 of 2006.] 
'financial statements' means annual financial statements, provisional annual financial 
statements and interim or preliminary reports and includes, where applicable, group and 
consolidated financial statements; 
[Definition of 'financial statements' inserted by Act 24 of 2006.] 
'inspector' means a person appointed by the Minister in terms of section 254, 257 or 258; 
[Definition of 'inspector' inserted by Act 24 of 2006.] 
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'Minister', in relation to any matter to be dealt with in the office of a Master in connection with 
the winding-up or judicial management of companies, means the Minister responsible for Justice 
and, in relation to any other matter, means the Minister of Trade and Industry; 
'Panel' means the Financial Reporting Investigations Panel established by section 440W; 
[Definition of 'Panel' inserted by Act 24 of 2006.] 
'regulations' means the regulations made or in force under this Act; 
'this Act' includes the regulations; 
'user' in relation to a financial report, means a shareholder, prospective shareholder, creditor, 
regulator or any person who relies on information contained in the report; 
[Definition of 'user' inserted by Act 24 of 2006.] 
... 
(6) (a) A company is a widely held company: if- 
 (i) its articles provide for an unrestricted transfer of its shares; 
 (ii) it is permitted by its articles to offer shares to the public; 
 (iii) it decides by special resolution to be a widely held company; or 
 (iv) it is a subsidiary of a company described in subparagraph (i), (ii) or (iii). 
(b) A company with two or more types or classes of shares is a widely held company if its 
articles provide for the unrestricted transfer of shares in one or more of these types or classes. 
(c) For the purposes of this subsection- 
(i) a transfer of shares is unrestricted if it is not subject to an effective right of pre-
emption; 
(ii) an effective right of pre-emption is a right of pre-emption which operates in 
favour of all shareholders of the company and upon every proposed sale of shares 
to a person who is not a shareholder of the company. 
(d) A company is a limited interest company if it is not a widely held company. 
(e) An effective right of pre-emption contained in the articles of a limited interest company shall 
be deemed also to operate, with the necessary changes, upon- 
 (i) the disposal of a beneficial interest in a share of the company; and 
(ii) an offer by the company of shares created in terms of section 75 (1) to any person 
who is not a shareholder of the company. 
(f) For the purposes of paragraph (e) (i), 'beneficial interest' shall be as defined in subsection 
140A (1), except that it shall apply in relation to a share rather than to a security. 
(7) A widely held company, which on or prior to its annual general meeting ceases to fall within 
the definition of a widely held company, may by a special resolution passed at that meeting 
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become a limited interest company if the directors certify that the company will not in the 
following financial year seek to become a widely held company. 
 
... 
 
CHAPTER VII 
ADMINISTRATION OF COMPANIES (ss 170-207) 
 
Meetings of the Company (ss 179-192) 
Section 179 Annual general meeting 
(1) (a) Every company, at such times as are in this subsection prescribed, shall hold general 
meetings to be known and described in the notices calling such meetings as annual general 
meetings of that company. 
(b) Such meetings shall be held- 
(i) in the case of the first such meeting, within a period of eighteen months after the 
date of the incorporation of the company concerned; and 
(ii) thereafter within not more than nine months after the end of every ensuing 
financial year of that company; and 
(iii) within not more than fifteen months after the date of the last preceding such 
meeting of that company. 
(2) The annual general meeting of a company shall deal with and dispose of the matters 
prescribed by this Act and may deal with and dispose of such further matters as are provided for 
in the articles of the company and, subject to the provisions of this Act, any matters capable of 
being dealt with by any general meeting of the company. 
(3) The Registrar may, on application to him before, or, for the purposes of subsection (6), also 
after, the expiration of the period within which an annual general meeting of a company must be 
held and on good cause shown, and on payment of the prescribed fee, extend the period within 
which an annual general meeting of the company concerned must be held by a period not 
exceeding three months, but, notwithstanding any such extension, the date for the holding of the 
first annual general meeting following the meeting in respect of which the extension is granted, 
shall be determined as if such meeting had been held on the last day on which it should have 
been held if the extension had not been granted. 
(4) (a) If for any reason an annual general meeting of a company is not or cannot be held as 
provided in this section or any matter required by this Act to be dealt with and disposed of at 
such meeting is not dealt with thereat, the Registrar may, on application by the company or any 
member or its or his legal representative and on payment of the prescribed fee, call or direct the 
calling of a general meeting of the company which shall be deemed to be an annual general 
meeting, and may give such ancillary or consequential directions as he may think expedient, 
including directions modifying or supplementing, in relation to the calling, holding and conduct 
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of the meeting, the operation of the company's articles, and directions providing for one member 
or the legal representative of a member or any specified number of members present in person or 
by proxy, to be deemed to constitute a meeting, and any meeting called, held and conducted in 
accordance with any such direction shall for all purposes be deemed to be an annual general 
meeting of the company duly called, held and conducted. 
(b) For the purpose of determining the date for the holding of the next succeeding annual general 
meeting of a company, after a meeting held in pursuance of paragraph (a) of this subsection, the 
provisions of subsection (3) shall mutatis mutandis apply. 
(5) Any company which fails to comply with any provision of subsection (1) or with any 
direction given by the Registrar under subsection (4), and every director or officer of the 
company who knowingly is a party to the failure, shall be guilty of an offence. 
(6) A company which has failed to hold its annual general meeting within the time or extended 
time prescribed by subsection (1) or (3), or as directed by the Registrar under subsection (4), 
shall further be liable to pay to the Registrar additional fees of fifty rand for every day during 
which the default continues but not exceeding a maximum of one thousand rand. 
(7) A company need not hold any particular annual general meeting if all members entitled to 
attend that meeting agree thereto in writing, and in such event a resolution in writing dealing 
with and disposing of- 
(a) the matters required by this Act to be dealt with and disposed of at an annual 
general meeting of a company; and 
(b) such other matters, if any, as may, in terms of subsection (2), be dealt with at such 
a meeting, 
and signed by all members entitled to vote at that meeting, before the expiration of the period 
within which that meeting is to be held, shall be deemed to be a resolution passed at an annual 
general meeting of the company held in terms of this section on the date on which the last 
signature to such resolution is affixed. 
 
Section 180 General meetings 
(1) General meetings of a company may, subject to the provisions of its articles, be held from 
time to time. 
(2) Any such meeting may, save in so far as is otherwise provided in the articles of a company 
and without derogation from any other provisions of this Act, be called by two or more members 
holding not less than one-tenth of its issued share capital or, in the case of a company not having 
a share capital, by not less than five per cent in number of the members of the company. 
 
... 
 
CHAPTER XI 
ACCOUNTING AND DISCLOSURE (ss 284-310) 
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Accounting Records (ss 284-287) 
 
... 
 
Section 285 Determination of financial year of company 
(1) The financial year of a company shall, subject to the provisions of this section and any other 
law, be its annual accounting period, the commencing date of which and the date on which it 
ends in the next succeeding calendar year, shall be determined upon the incorporation of the 
company: Provided that the first financial year of a company shall, where the commencing date 
so determined- 
 (a) is a date more than three months after such incorporation, be the period 
commencing on such incorporation and ending on the date immediately preceding the 
commencing date so determined; or 
 (b) is a date not more than three months after such incorporation, be the period 
commencing on such incorporation and ending on the date so determined as the end of the 
financial year in the next calendar year. 
(2) A company may at any time before the end of its current financial year on payment of the 
prescribed fee and on lodgment with the Registrar of the prescribed form- 
(a) change the end of that financial year to a date being not more than six months 
earlier; or 
(b) with the approval of the Registrar given on good cause shown, change the end of 
that financial year to a date being not more than six months later, 
and in such a case every subsequent financial year of the company shall end, subject to the 
provisions of this section, on the date as so changed. 
(3) Any reference in this Act to the financial year of a company shall be construed as including a 
reference to any period which in terms of this section is stated to be a financial year of that 
company. 
 
Section 285A General requirements for financial statements 
(1) A widely held company- 
 (a) must comply with financial reporting standards; 
(b) must comply with the provisions of this Act and Schedule 4 that are applicable to 
public interest companies; 
(c) must prepare financial statements that fairly present the financial position and the 
results of the operations of the company (and its subsidiaries, if applicable) in 
accordance with paragraph (a). 
(2) A limited interest company- 
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(a) must comply with the accounting standards developed for limited interest 
companies under section 440S (1) (b); 
(b) must comply with the provisions of this Act and Schedule 4 that are applicable to 
limited interest companies; 
(c) must prepare financial statements that fairly present the financial position and the 
results of operations of the company (and its subsidiaries, if applicable) in 
accordance with paragraphs (a) and (b). 
(3) Financial statements must clearly state that they have been prepared in accordance with- 
 (a) this Act prior to its amendment by the Corporate Laws Amendment Act, 2006; 
 (b) financial reporting standards; or 
 (c) the requirements of subsection (2) (c). 
[S. 285A inserted by s. 36 of Act 24 of 2006.] 
 
Section 286 Duty to make out annual financial statements and to lay them before annual 
general meeting 
(1) The directors of a company shall in respect of every financial year of the company cause to 
be made out in one of the official languages of the Republic annual financial statements and shall 
lay them before the annual general meeting of the company required to be held in terms of 
section 179 in respect of that financial year. 
(2) The annual financial statements required to be made out under subsection (1) shall consist of- 
(a) a balance sheet, income statement and additional components required in terms of 
financial reporting standards; 
(b) a summary of significant accounting policies and other explanatory notes on the 
components referred to in paragraph (a); 
 (c) a directors' report complying with the requirements of this Act; and  
 (d) an auditor's report as required by section 301. 
(3) The annual financial statements of a company shall, in conformity with generally accepted 
accounting practice, fairly present the state of affairs of the company and its business as at the 
end of the financial year concerned and the profit and loss of the company for that financial year 
and shall for that purpose be in accordance with and include at least the matters prescribed by 
Schedule 4, in so far as they are applicable, and comply with any requirements of this Act. [Sub-
s. (3) deleted by Act 24 of 2006.] 
(4) (a) Any director or officer of a company who fails to take all reasonable steps to comply or to 
secure compliance with the provisions of this section or with any other requirements of this Act 
as to matters to be stated in annual financial statements, shall be guilty of an offence. 
(b) In any proceedings against any director or officer of a company under paragraph (a), the 
defence referred to in section 284 (4) (b) shall be available to him. 
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Section 287 Offence to issue incomplete or non-compliant financial statements 
If any financial statements of a company which are incomplete in any material particular or 
otherwise do not comply with the requirements of this Act, are issued, circulated or published, 
the company and every director or officer thereof who is a party to such issue, circulation or 
publication, shall be guilty of an offence. 
 
Section 287A False or misleading reports 
(1) If any financial report of a company is false or misleading in a material respect, any person 
who is a party to the preparation, approval, publication, issue or supply of that report and who 
knows or ought reasonably to suspect that it is false or misleading is guilty of an offence unless 
subsection (3) applies. 
(2) For the purposes of subsection (1), a person shall be regarded as a party to the preparation of 
a financial report which is false or misleading if- 
(a) the report includes or is otherwise based on a scheme, structure or form of words 
devised, prepared or recommended by that person; and  
(b) the scheme, structure or form of words is of such a nature that that person knew or 
ought reasonably to have suspected that its inclusion or other use in connection 
with the preparation of the report would cause the report to be false or misleading. 
 
(3) If any person is found guilty of an offence under section 287 in respect of a failure to comply 
with, or an omission from, financial statements, such person shall not also be guilty of an offence 
under this section in respect of the same failure or omission. 
[S. 287A inserted by s. 39 of Act 24 of 2006.] 
 
Accounting by Holding Companies (ss 288-294) 
Section 288 Obligation to lay group statements before annual general meeting 
(1) Where at the end of its financial year a company, which is not a wholly owned subsidiary of 
another company incorporated in the Republic (including an external company which is a 
subsidiary of a company incorporated in the Republic), has subsidiaries, group annual financial 
statements shall be made out and shall be laid before the annual general meeting of the company 
before which its own annual financial statements are so laid under section 286 (1). 
(2) ... [Sub-s. (2) deleted by Act 24 of 2006.] 
(3) (a) Any director or officer of a company who fails to take all reasonable steps to comply or to 
secure compliance with the provisions of this section or with any other requirements of this Act 
as to matters to be stated in group financial statements, shall be guilty of an offence.  
[Para. (a) substituted by Act 24 of 2006.] 
(b) In any proceedings against any director or officer of a company under paragraph (a), the 
defence referred to in section 284 (4) (b) shall be available to him. 
 
Stellenbosch University  https://scholar.sun.ac.za
Stellenbosch University  https://scholar.sun.ac.za
328 
 
Section 289 ... [S. 289 repealed by Act 24 of 2006.] 
 
Section 290 Group financial statements for limited interest companies 
(1) A limited interest company need not consolidate financial statements, if the directors of the 
company are of the opinion that the required information about the state of affairs, business and 
profit or loss of the company and its subsidiaries would be presented more effectively and 
meaningfully in the manner set out in subsection (2). 
(2) If consolidated annual financial statements are not made out, group annual financial 
statements may consist of- 
(a) one set of consolidated annual financial statements dealing with the company and 
one group of subsidiaries and one or more sets dealing with other groups of 
subsidiaries; 
 (b) separate annual financial statements dealing with each of the subsidiaries; 
(c) statements annexed to the company's own annual financial statements dealing 
with subsidiaries and their effect on the financial statements of the company; or 
 (d) any combination of the forms described in paragraph (a), (b) or (c). 
(3) Group financial statements may be wholly or partly incorporated in the company's own 
financial statements. 
[S. 290 substituted by Act 24 of 2006.] 
 
... 
 
Further Requirements as to Financial Statements (s 298) 
Section 298 Approval and signing of financial statements 
(1) The annual financial statements of a company other than the auditor's report, shall be 
approved by its directors and signed on their behalf by two of the directors or, if there is only one 
director, by that director, and group annual financial statements shall similarly be approved and 
signed by the directors of the holding company. 
(2) If a copy of any annual financial statements, or group annual financial statements which have 
not been approved and signed as required by subsection (1), is issued, circulated or published, 
every director or officer of the company concerned who is a party to such issue, circulation or 
publication thereof, shall be guilty of an offence. 
 
... 
 
Auditor's Duties as to Annual Financial Statements (ss 300-301) 
Section 300 Auditor's duties as to annual financial statements and other matters 
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It shall be the duty of the auditor of a company- 
(a) to examine the annual financial statements and group annual financial statements 
to be laid before its annual general meeting; 
(b) to satisfy himself that proper accounting records as required by this Act have been 
kept by the company and that proper returns adequate for the purposes of his audit 
have been received from branches not visited by him; 
(c) to satisfy himself that the minute books and attendance registers in respect of 
meetings of the company and of directors and managers have been kept in proper 
form as required by this Act; 
(d) to satisfy himself that a register of interests in contracts as required by section 240 
has been kept and that the entries therein are in accord with the minutes of 
directors' meetings; 
(e) to examine or satisfy himself as to the existence of any securities of the company; 
(f) to obtain all the information and explanations which to the best of his knowledge 
and belief are necessary for the purposes of carrying out his duties; 
(g) to satisfy himself that the company's annual financial statements are in agreement 
with its accounting records and returns; 
(h) to examine group annual financial statements and satisfy himself that they comply 
with the requirements of this Act; 
(i) to examine such of the accounting records of the company and carry out such tests 
in respect of such records and such other auditing procedures as he or she 
considers necessary in order to satisfy himself or herself that the annual financial 
statements or group annual financial statements fairly present the financial 
position of the company or of the company and its subsidiaries and the results of 
its operations and those of its subsidiaries, in conformity with the requirements of 
section 285A; 
(j) to satisfy himself that statements made by the directors in their reports do not 
conflict with a fair interpretation or distort the meaning of the annual financial 
statements and accompanying notes; 
(jA) when he gets to know, or has reason to believe, that the company is not carrying 
on business or is not in operation and has no intention of resuming operations in 
the foreseeable future, to report forthwith accordingly by registered post to the 
Registrar; 
 (k) to comply with any other duty imposed on him by this Act; and 
(l) to comply with any applicable requirements of the Auditing Profession Act, 2005 
(Act 26 of 2005). 
 
... 
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Section 301  Auditor's report 
(1) When the auditor of a company has complied with the requirements of, and has satisfied 
himself as to the matters stated in, section 300, and has carried out his audit free from any 
restrictions whatsoever, he shall make a report to the members of the company to the effect that 
he has examined the annual financial statements and group annual financial statements and that 
in his opinion they fairly present the financial position of the company and its subsidiaries and 
the results of its operations and that of its subsidiaries in the manner required by this Act. 
(2) In the event of the auditor being unable to make such a report or to make it without 
qualification, he shall include in his report a statement to that effect and set forth the facts or 
circumstances which prevent him from so making his report or from making it without 
qualification. 
(3) The auditor's report under subsection (1) shall, unless all the members present agree to the 
contrary, be read out at the annual general meeting. 
 
... 
 
CHAPTER XIV  
WINDING UP OF COMPANIES (ss 337-426) 
 
Provisions as to Meetings in Winding-up (ss 412-416) 
... 
 
Section 415  Examination of directors and others at meetings 
(1) The Master or officer presiding at any meeting of creditors of a company which is being 
wound-up and is unable to pay its debts, may call and administer an oath to or accept an 
affirmation from any director of the company or any other person present at the meeting who 
was or might have been subpoenaed in terms of section 414 (2) (a), and the Master or such 
officer and any liquidator of the company and any creditor thereof who has proved a claim 
against the company, or the agent of such liquidator or creditor, may interrogate the director or 
person so called and sworn concerning all matters relating to the company or its business or 
affairs in respect of any time, either before or after the commencement of the winding-up, and 
concerning any property belonging to the company: Provided that the Master or such officer 
shall disallow any question which is irrelevant or would in his opinion prolong the interrogation 
unnecessarily.  
(2) In connection with the production of any book or document in compliance with a subpoena 
issued under section 414 (2) (b) or the interrogation of a person under subsection (1) of this 
section, the law relating to privilege as applicable to a witness subpoenaed to produce a book or 
document or give evidence in a magistrate's court shall apply: Provided that a banker at whose 
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bank the company concerned keeps or at any time kept an account, shall be obliged, if 
subpoenaed to do so under section 414 (2) (b), to produce-  
 (a) any cheque in his possession which was drawn by the company within one year 
before the commencement of the winding-up; or  
(b) if any cheque so drawn is not available, any record of the payment, the date of 
payment and the amount of the cheque which may be available to him, or a copy of such 
record, and shall, if called upon to do so, give any other information available to him in 
connection with any such cheque or the account of the company.  
(3) No person interrogated under subsection (1) shall be entitled at such interrogation to refuse to 
answer any question upon the ground that the answer would tend to incriminate him or her and 
shall, if he or she does so refuse on that ground, be obliged to so answer at the instance of the 
Master or officer presiding at such meeting: Provided that the Master or officer presiding at such 
meeting may only oblige the person in question to so answer after the Master or officer presiding 
at such meeting has consulted with the Director of Public Prosecutions who has jurisdiction.  
[Sub-s. (3) substituted by s. 10 (a) of Act 55 of 2002.]  
(4) The Master or officer presiding at any meeting aforesaid shall record or cause to be recorded 
in the manner provided by the rules of court for the recording of evidence in a civil case before a 
magistrate's court the statement of any person giving evidence under this section: Provided that if 
a person who may be required to give evidence under this section, has made to the liquidator or 
his agent a statement which has been reduced to writing, or has delivered a statement in writing 
to the liquidator or his agent, that statement may be read by or read over to that person when he 
is called as a witness under this section and, if then adhered to by him, shall be deemed to be 
evidence given under this section.  
(5) Any incriminating answer or information directly obtained, or incriminating evidence directly 
derived from, an interrogation in terms of subsection (1) shall not be admissible as evidence in 
criminal proceedings in a court of law against the person concerned or the body corporate of 
which he or she is or was an officer, except in criminal proceedings where the person oncerned is 
charged with an offence relating to-  
(a) the administering or taking of an oath or the administering or making of an 
affirmation;  
(b) the giving of false evidence;  
(c) the making of a false statement; or  
(d) a failure to answer lawful questions fully or satisfactorily.  
[Sub-s. (5) substituted by s. 10 (b) of Act 55 of 2002.]  
(6) Any person called upon to give evidence under this section may be represented at his 
interrogation by an attorney with or without counsel.  
(7) Any person other than a director or officer of the company concerned subpoenaed to attend a 
meeting of creditors for the purpose of being interrogated under this section shall be entitled to 
such witness fees, to be paid out of the funds of the company, as he would be entitled to if he 
were a witness in civil proceedings in a magistrate's court.  
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(8) Any director or other officer of a company who is called upon to attend any meeting of 
creditors held after the second meeting or an adjourned second meeting, shall be entitled to an 
allowance out of the funds of the company to defray his necessary expenses in connection with 
such attendance.  
 
Section 416  Application of provisions of Insolvency Act, 1936.  
(1) The provisions of sections 66, 67 and 68 of the Insolvency Act, 1936 (Act 24 of 1936), shall, 
in so far as they can be applied and are not inconsistent with the provisions of this Act, mutatis 
mutandis apply in relation to-  
(a) any person who is in terms of section 414 (1) of this Act required to attend any 
meeting of a company being wound up and which is unable to pay its debts, as if such 
person were an insolvent required to attend any meeting referred to in section 64 of the 
Insolvency Act, 1936; and  
(b) any person subpoenaed in terms of section 414 (2) of this Act to attend any meeting of 
the creditors of such a company or to produce any book or document at any such meeting, 
and the provisions of section 65 of the Insolvency Act, 1936, shall, in so far as they can 
be applied and are not inconsistent with the provisions of this Act, mutatis mutandis 
apply in relation to the production of any book or document or the interrogation of any 
person under section 415 of this Act, as if such person had been subpoenaed to produce 
any book or document or were being interrogated under the said section 65 of the 
Insolvency Act, 1936.  
(2) In applying the said sections 66, 67 and 68 of the Insolvency Act, 1936, in terms of 
subsection (1) of this section, any reference in any of the said sections or in section 64 or 65 of 
that Act-  
(a) to the estate of an insolvent, shall be construed as a reference to the estate of the 
company concerned;  
(b) to the trustee of an insolvent estate, shall be construed as a reference to the liquidator 
of such company;  
(c) to a meeting of the creditors of an insolvent, shall be construed as a reference to a 
meeting of the creditors of such company;  
(d) to a creditor who has proved a claim against an insolvent estate, shall be construed as 
a reference to a person who has proved a claim against such company;  
(e) to the business or affairs or property of an insolvent, shall be construed as a reference 
to the business or affairs or property of such company;  
(f) to any person indebted to an insolvent estate, shall be construed as a reference to a 
person indebted to such company;  
(g) to the sequestration of an insolvent estate, shall be construed as a reference to the 
commencement of the winding-up of such company. 
 
Examination of Persons in Winding-up (ss 417-418) 
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Section 417 Summoning and examination of persons as to affairs of company  
(1) In any winding-up of a company unable to pay its debts, the Master or the Court may, at any 
time after a winding-up order has been made, summon before him or it any director or officer of 
the company or person known or suspected to have in his possession any property of the 
company or believed to be indebted to the company, or any person whom the Master or the Court 
deems capable of giving information concerning the trade, dealings, affairs or property of the 
company.  
[Sub-s. (1) substituted by s. 9 (a) of Act 29 of 1985.]  
(1A) Any person summoned under subsection (1) may be represented at his attendance before 
the Master or the Court by an attorney with or without counsel.  
[Sub-s. (1A) inserted by s. 9 (b) of Act 29 of 1985.]  
(2) (a) The Master or the Court may examine any person summoned under subsection (1) on oath 
or affirmation concerning any matter referred to in that subsection, either orally or on written 
interrogatories, and may reduce his answers to writing and require him to sign them.  
[Para. (a) substituted by s. 9 (c) of Act 29 of 1985.]  
(b) Any such person may be required to answer any question put to him or her at the 
examination, notwithstanding that the answer might tend to incriminate him or her and shall, if 
he or she does so refuse on that ground, be obliged to so answer at the instance of the Master or 
the Court: Provided that the Master or the Court may only oblige the person in question to so 
answer after the Master or the Court has consulted with the Director of Public Prosecutions who 
has jurisdiction.  
[Para. (b) substituted by s. 11 (a) of Act 55 of 2002.]  
(c) Any incriminating answer or information directly obtained, or incriminating evidence directly 
derived from, an examination in terms of this section shall not be admissible as evidence in 
criminal proceedings in a court of law against the person concerned or the body corporate of 
which he or she is or was an officer, except in criminal proceedings where the person concerned 
is charged with an offence relating to-  
(i) the administering or taking of an oath or the administering or making of an 
affirmation;  
(ii) the giving of false evidence;  
(iii) the making of a false statement; or  
(iv) a failure to answer lawful questions fully and satisfactorily.  
[Para. (c) added by s. 11 (b) of Act 55 of 2002.]  
(3) The Master or the Court may require any such person to produce any books or papers in his 
custody or under his control relating to the company but without prejudice to any lien claimed 
with regard to any such books or papers, and the Court shall have power to determine all 
questions relating to any such lien.  
[Sub-s. (3) substituted by s. 9 (d) of Act 29 of 1985.]  
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(4) If any person who has been duly summoned under subsection (1) and to whom a reasonable 
sum for his expenses has been tendered, fails to attend before the Master or the Court at the time 
appointed by the summons without lawful excuse made known to the Master or the Court at the 
time of the sitting and accepted by the Master or the Court, the Master or the Court may cause 
him to be apprehended and brought before him or it for examination.  
[Sub-s. (4) substituted by s. 9 (d) of Act 29 of 1985.]  
(5) Any person summoned by the Master under subsection (1) shall be entitled to such witness 
fees as he would have been entitled to if he were a witness in civil proceedings in a magistrate's 
court.  
[Sub-s. (5) added by s. 9 (e) of Act 29 of 1985.]  
(6) Any person who applies for an examination or enquiry in terms of this section or section 418 
shall be liable for the payment of the costs and expenses incidental thereto, unless the Master or 
the Court directs that the whole or any part of such costs and expenses shall be paid out of the 
assets of the company concerned.  
[Sub-s. (6) added by s. 9 (e) of Act 29 of 1985.]  
(7) Any examination or enquiry under this section or section 418 and any application therefor 
shall be private and confidential, unless the Master or the Court, either generally or in respect of 
any particular person, directs otherwise.  
[Sub-s. (7) added by s. 9 (e) of Act 29 of 1985.]  
 
Section 418 Examination by commissioners  
(1) (a) Every magistrate and every other person appointed for the purpose by the Master or the 
Court shall be a commissioner for the purpose of taking evidence or holding any enquiry under 
this Act in connection with the winding-up of any company.  
(b) The Master or the Court may refer the whole or any part of the examination of any witness or 
of any enquiry under this Act to any such commissioner, whether or not he is within the 
jurisdiction of the Court which issued the winding-up order.  
(c) The Master, if he has not himself been appointed under paragraph (a), the liquidator or any 
creditor, member or contributory of the company may be represented at such an examination or 
enquiry by an attorney, with or without counsel, who shall be entitled to interrogate any witness: 
Provided that a commissioner shall disallow any question which is irrelevant or would in his 
opinion prolong the interrogation unnecessarily.  
(d) The provisions of section 417 (1A), (2) (b) and (5) shall apply mutatis mutandis in respect of 
such an examination or enquiry.  
(2) A commissioner shall in any matter referred to him have the same powers of summoning and 
examining witnesses and of requiring the production of documents, as the Master who or the 
Court which appointed him, and, if the commissioner is a magistrate, of punishing defaulting or 
recalcitrant witnesses, or causing defaulting witnesses to be apprehended, and of determining 
questions relating to any lien with regard to documents, as the Court referred to in section 417.  
(3) If a commissioner-  
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(a) has been appointed by the Master, he shall, in such manner as the Master may direct, 
report to the Master; or  
(b) has been appointed by the Court, he shall, in such manner as the Court may direct, 
report to the Master and the Court, on any examination or enquiry referred to him.  
(4) Any witness who has given evidence before the Master or the Court under section 417 or 
before a commissioner under this section, shall be entitled, at his cost, to a copy of the record of 
his evidence.  
(5) Any person who-  
(a) has been duly summoned under this section by a commissioner who is not a 
magistrate and who fails, without sufficient cause, to attend at the time and place 
specified in the summons; or  
(b) has been duly summoned under section 417 (1) by the Master or under this section by 
a commissioner who is not a magistrate and who-  
(i) fails, without sufficient cause, to remain in attendance until excused by the 
Master or such commissioner, as the case may be, from further attendance;  
(ii) refuses to be sworn or to affirm as a witness; or  
(iii) fails, without sufficient cause-  
(aa) to answer fully and satisfactorily any question lawfully put to him in 
terms of section 417 (2) or this section; or  
(bb) to produce books or papers in his custody or under his control which 
he was required to produce in terms of section 417 (3) or this section,  
shall be guilty of an offence.  
[S. 418 substituted by s. 10 of Act 29 of 1985.]  
 
Dissolution of Companies and other Bodies Corporate (ss 419-422) 
Section 419 Dissolution of companies and other bodies corporate 
(1) In any winding-up, when the affairs of a company have been completely wound up, the 
Master shall transmit to the Registrar a certificate to that effect and send a copy thereof to the 
liquidator.  
(2) The Registrar shall record the dissolution of the company and shall publish notice thereof in 
the Gazette.  
(3) The date of dissolution of the company shall be the date of recording referred to in subsection 
(2).  
(4) In the case of any other body corporate the certificate of the Master under subsection (1) shall 
constitute its dissolution.  
 
... 
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CHAPTER XVB 
FINANCIAL REPORTING STANDARDS (ss. 440O to 440JJ) 
[Chapter XVB inserted by s. 53 of Act 24 of 2006.] 
 
Section 440O  Definitions and preliminary 
(1) For the purposes of this Chapter- 
'advertise' includes notification to interested persons; 
'exchange' means an exchange licensed in terms of section 10 of the Securities Services Act, 
2004 (Act 36 of 2004); 
'nominated officer' means the person referred to in section 440V (2); and 
'regulator' means a statutory body with powers to regulate or supervise companies or the trading 
of shares in companies and includes any self-regulatory organisation as defined in section 1 of 
the Securities Services Act, 2004, having such powers. 
(2) Any duty to be performed in terms of this Chapter by a chairperson may in his or her absence 
be performed by a deputy chairperson. 
 
Section 440P  Establishment of Council  
(1) There is hereby established a body corporate known as the Financial Reporting Standards 
Council. 
(2) The Council's objective is to establish financial reporting standards which promote sound and 
consistent accounting practices. 
(3) The Council shall consist of-  
 (a) four persons registered and practising as auditors; 
(b) two persons responsible for preparing financial statements on behalf of public 
interest companies; 
(c) two persons responsible for preparing financial statements for limited interest 
companies; 
 (d) four users of financial statements; 
 (e) two persons knowledgeable in company law nominated by the Minister; 
(f) one person nominated by the executive officer of the Financial Services Board; 
and 
(g) one person each nominated by every exchange which imposes adherence to 
financial reporting standards as a listing requirement. 
(4) The Council shall be autonomous and its members shall serve to promote the objective of the 
Council. 
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Section 440Q  Appointment and removal of Council members 
(1) The Minister shall appoint as members of the Council- 
 (a) the persons nominated from time to time under section 440P (3) (e) to (g); and 
 (b) persons selected in terms of subsection (2). 
(2) The Minister shall- 
(a) advertise any vacancies under section 440P (3) (a) to (d) and allow at least one 
month for nominations; 
 (b) select and appoint persons- 
(i) with the qualifications, knowledge and experience necessary to further the 
objective of the Council; 
(ii) who are not full-time employees of the government or of a statutory body; 
 (c) appoint the chairperson and deputy chairperson of the Council. 
(3) Members appointed in terms of subsection (2) (b) and (c) shall be appointed every three years 
and may not serve for more than six consecutive years. 
(4) For the sake of continuity, the Minister shall ensure that five or more of the persons 
appointed- 
(a) at the time the Council is established, shall be former members of the Accounting 
Practices Board; and 
 (b) at every subsequent appointment, shall be former members of the Council. 
(5) The Minister-  
 (a) must remove a member of the Council-  
(i) who becomes insolvent, is certified as mentally unfit, or is convicted of an 
offence and sentenced to imprisonment without the option of a fine; 
  (ii) who becomes permanently incapacitated; 
(iii) who has been absent without the chairperson's leave, or in the case of the 
chairperson, without the deputy chairperson's leave, from three 
consecutive meetings of the Council; or 
(iv) contemplated in section 440P (3) (a) to (d), who ceases to be a user, 
preparer or auditor of financial statements; 
 (b) may remove a member of the Council for-  
  (i) non-performance of duties; 
  (ii) serious misconduct; or 
  (iii) conduct that undermines the integrity or objective of the Council. 
(6) A vacancy arising at any time other than the close of a three-year cycle shall be filled in the 
manner described in subsection (2). 
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Section 440R  Officers and meetings of Council 
(1) The Council must- 
 (a) determine the procedures to be followed at its meetings; 
 (b) meet at least three times a year on dates set by the chairperson. 
(2) Each member of the Council shall have one vote and a decision of the majority of the 
members present at a meeting, where at least three quarters of the members are present, 
constitutes a decision of the Council. 
(3) The Council may establish and appoint members to subcommittees to assist in performing the 
functions of the Council. 
(4) Meetings of the Council shall be open to the public. 
 
Section 440S  Functions of Council  
(1) The Council shall- 
 (a) establish financial reporting standards for public interest companies; and  
 (b) develop accounting standards for limited interest companies. 
(2) Financial reporting standards mentioned in subsection (1) (a) shall be in accordance with the 
International Financial Reporting Standards of the International Accounting Standards Board or 
its successor body. 
(3) Standards mentioned in subsection (1) (b) shall be developed in consultation with 
representatives of limited interest companies. 
 
Section 440T  Interested persons in respect of Council 
A person wishing to receive notice of vacancies on the Council, advance notice of meetings of 
the Council or drafts of any prospective amendment to financial reporting standards may register 
with the Council as an interested person. 
 
Section 440U  Approval and publication of standards 
(1) The Council must- 
(a) give notice to interested persons of any prospective amendment of financial 
reporting standards, with at least one month to return comment; 
 (b) consider any comments made before voting on an amendment; 
 (c) submit financial reporting standards to the Minister. 
(2) The Minister shall issue financial reporting standards on the advice of the Council by 
publication in the Gazette. 
 
Section 440V  Monitoring 
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(1) The Minister may, after consultation with the Financial Services Board, specify, by 
proclamation in the Gazette, types or categories of public interest companies to be monitored in 
terms of this section. 
(2) The Minister shall nominate a suitably qualified officer who shall- 
(a) monitor the financial reports and accounting practices of public interest 
companies contemplated in subsection (1) in order to detect non-compliance with 
financial reporting standards that may prejudice users; and 
 (b) where reasonable grounds exist for suspecting such non-compliance: 
   (i) document the incident; and 
(ii) refer it to the executive officer of the Financial Reporting 
Investigations Panel referred to in section 440W. 
(3) For the purposes of subsection (2), the nominated officer may in writing direct any person 
believed to have knowledge or information relating to a company mentioned in subsection (1) to- 
 (a) deliver or produce information; 
 (b) submit written answers to questions; 
 (c) appear at a place designated by the nominated officer to be questioned. 
(4) The powers conferred by subsection (3) are subject to the law of privilege. 
 
Section 440W  Establishment of Panel 
(1) There is hereby established a body corporate known as the Financial Reporting Investigations 
Panel. 
(2) The Panel's objective is to contribute to the reliability of financial reports by investigating 
alleged non-compliance with financial reporting standards and recommending appropriate 
measures for rectification or restitution. 
(3) The Panel shall consist of- 
 (a) an executive officer; 
 (b) six auditors; 
 (c) six chartered accountants that are not registered as auditors; 
 (d) four persons qualified in law; 
(e) one person nominated by the executive officer of the Financial Services Board; 
and 
(f) one person, nominated by the exchange in question, for each exchange that 
imposes adherence to accounting standards as a listing requirement. 
 
Section 440X  Appointment and removal of members of Panel 
(1) The Minister shall appoint as members of the Panel- 
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 (a) the persons nominated under section 440W (3) (e) and (f); and 
 (b) persons selected in terms of subsection (2). 
(2) The Minister shall- 
(a) advertise vacancies under section 440W (3) (a) to (d) and allow at least one month 
for nominations; 
 (b) select candidates who-  
(i) have the qualifications, knowledge and experience necessary to further the 
objective of the Panel; 
  (ii) are not full-time employees of government or of a statutory body; 
(c) appoint a chairperson and deputy chairperson from members nominated under 
section 440W (c) and (e). 
(3) Members appointed under subsection (2) shall be appointed every three years and may not 
serve for more than six consecutive years. 
(4) For the sake of continuity, the Minister shall ensure that five or more of the candidates 
appointed- 
(a) at the time the Panel is established, shall be members of the GAAP Monitoring 
Panel of the JSE Limited; and  
 (b) at every subsequent appointment, shall be former members of the Panel. 
(5) The Minister- 
 (a) must remove a member of the Panel who-  
   (i) becomes insolvent; 
   (ii) is certified as mentally unfit; 
(iii) is convicted of an offence and sentenced to imprisonment without 
the option of a fine; 
   (iv) fails to disclose a conflict of interests; or  
   (v) is permanently incapacitated; and 
 (b) may remove a member of the Panel if the member-  
  (i) regularly declines nomination to an investigation committee; 
  (ii) is not conscientious in the performance of an investigation; 
  (iii) engages in an activity that may undermine the integrity or objective of 
  the Panel. 
(6) A vacancy arising at any time other than the close of a three-year cycle shall be filled in the 
manner described in subsection (2). 
 
Section 440Y  Interested persons in respect of Panel 
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A person wishing to receive notice of vacancies on the Panel may register with the executive 
officer of the Panel as an interested person.  
 
Section 440Z  Officers and meetings of Panel 
(1) The Panel shall- 
 (a) determine the procedures to be followed at its meetings; 
 (b) determine the procedures to be followed by an investigation committee; 
 (c) meet at least twice a year on dates set by the chairperson. 
(2) The procedures determined under subsection (1) (b) shall be in accordance with the 
Promotion of Administrative Justice Act, 2000 (Act 3 of 2000). 
(3) Each member present at a meeting of the Panel shall have one vote and the decision of a 
majority of the members at any meeting of the Panel where at least two thirds of the members are 
present, constitutes a decision of the Panel. 
 
Section 440AA Investigation of non-compliance 
(1) Any person who has reason to believe that a financial report of a widely held company failed 
to comply with a financial reporting standard may refer the matter to the executive officer of the 
Panel for investigation. 
(2) Every matter referred to the executive officer shall be noted and the following information 
recorded: 
 (a) the date of receipt; 
 (b) the name of the company suspected of non-compliance; 
 (c) the nature of the alleged non-compliance; 
 (d) the financial report containing evidence of the alleged non-compliance; 
(e) whether the matter was referred to the chairperson of the Panel under subsection 
(3) and the reasons therefor; and 
 (f) if the matter was investigated, the report of the investigation committee; 
 (g) the persons to whom the report mentioned in paragraph (d) was published; 
 (h) the date of publication; and 
(i) if an administrative penalty was agreed to under section 440FF (2), the 
amount of the penalty agreed upon and how it was calculated. 
(3) The executive officer shall within five business days of a matter being referred under 
subsection (1) assess whether the matter warrants investigation and, if so, submit all relevant 
information to the chairperson of the Panel, with reference to the financial reporting standards in 
question. 
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(4) The chairperson shall within seven business days of receipt of a recommendation under 
subsection (3)- 
 (a) appoint an investigation committee; and  
 (b) notify the company being investigated. 
(5) Members appointed to an investigation committee shall recuse themselves if-  
(a) they have an interest in the company being investigated or in the outcome of the 
investigation; 
 (b) serving on the committee would give rise to any other conflict of interest. 
(6) An investigation committee shall consist of-  
 (a) one Panel member qualified in law; and 
 (b) two or more Panel members qualified in accounting. 
(7) The investigation committee shall- 
 (a) follow the procedures determined from time to time by the Panel; 
(b) investigate whether there was a failure to comply with financial reporting 
standards; 
 (c) if necessary, consult with any specialist advisors; 
 (d) assess the materiality of any failure and its prejudice to users; 
(e) within 18 business days of its commencement, deliver a written report on the 
findings of its investigation to the executive officer; and 
(f) if appropriate, make recommendations on how non-compliance may be rectified. 
(8) If the committee has not concluded its investigation within the 18 business days contemplated 
in subsection (7) (e), the committee shall deliver a provisional report, and the executive officer 
may then allow additional time or otherwise direct how the investigation should proceed. 
(9) If the members of the committee did not reach consensus on the fact or extent of the alleged 
non-compliance, the written report mentioned in subsection (7) (e) must record the different 
opinions. 
(10) The Minister may, in respect of a particular investigation, by proclamation in the Gazette, 
extend the number of days prescribed in subsections (3), (4) and (7). 
 
Section 440BB Powers of investigation committee 
(1) For the purposes of section 440AA (7), an investigation committee may in writing direct any 
person believed to have knowledge or information relating to a company under investigation to- 
 (a) deliver or produce information; 
 (b) submit written responses to questions posed by the committee; 
 (c) appear at a place designated by the committee to be questioned. 
(2) The powers conferred by subsection (1) are subject to the law of privilege. 
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Section 440CC Confidentiality 
(1) A member of an investigation committee shall keep confidential the names of the other 
members of the committee and any information disclosed to him or her during the course of an 
investigation and not publish it to any other person or use it for any purpose other than to 
discharge duties in terms of this Chapter or to comply with any law. 
(2) Any person who contravenes the provisions of subsection (1) shall be guilty of an offence. 
 
Section 440DD Advisors 
Section 440AA (5) and section 440CC shall, with the necessary changes, apply also to specialist 
advisors consulted under section 440AA (7) (c). 
 
Section 440EE Publication 
(1) The executive officer shall within five business days of the receipt of a report of an 
investigation committee issue a copy thereof to the company investigated. 
(2) Any response by the company must be submitted to the executive officer in writing within 
seven business days of receipt of the report, and referred back to the investigation committee. 
(3) After due consideration of the response, the investigation committee may amend the report 
and must within 14 business days of receipt of the company's response resubmit the report to the 
executive officer. 
(4) If no response was received by the date specified in subsection (2), within two business days 
of that date, or if a response was received, within two business days of the resubmission of the 
report, the executive officer- 
 (a) shall publish the report to-  
  (i) the Registrar; and  
  (ii) any exchange on which shares of the company are listed; 
 (b) may, if it is in the interest of users, publish the report to-  
  (i) any other regulator; 
  (ii) any professional body representing accountants or auditors; or  
  (iii) the news media. 
(5) The Registrar shall make a report available for inspection by the public within two months 
after its publication. 
 
Section 440FF Offence and penalty 
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(1) A widely held company which issues a financial report that fails to comply with a financial 
reporting standard, and every director of the company who has signed or was party to the 
preparation or approval of the financial report, shall be guilty of an offence. 
(2) A company under investigation may with the agreement of the Minister- 
 (a) pay an administrative penalty; 
 (b) revise and republish the financial report; 
 (c) take any other remedial action; or  
(d) undertake any combination of the measures listed in paragraphs (a) to (c), within a 
designated time. 
(3) The amount and action contemplated in subsection (2) shall be decided by the nominated 
officer in consultation with the executive officer and the chairperson of the Panel, and be based 
on- 
 (a) the nature, extent and materiality of the failure; 
 (b) whether the failure was deliberate or reckless; 
 (c) any prospective loss or damage to users as a result of the failure; 
 (d) the probable influence of the failure on the economic decisions of users; 
 (e) any previous failures of the same company; 
 (f) any other relevant factor. 
(4) If a company and the Minister do not reach agreement under subsection (2), or if the 
company fails to pay or take remedial action as agreed, the Minister must refer the matter to the 
National Director of Public Prosecutions. 
(5) A court shall not convict a company or director of an offence under subsection (1) or section 
287 if-  
(a) it is satisfied that the company has performed substantially in terms of an 
agreement under subsection (2); or 
 (b) the company or director has been convicted of an offence under section 287A. 
 
Section 440GG Limitation of liability 
Neither the Council, the Panel nor their respective members and employees shall be held liable 
for any loss sustained or damages caused to any person as a result of any bona fide act or 
omission relating to the performance of their duties under this Chapter, unless gross negligence 
is proved. 
 
Section 440HH Annual reports 
The chairperson of the Council and the executive officer of the Panel shall submit to the Minister 
an annual report on their respective activities in the preceding calendar year. 
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Section 440II  Administrative support 
(1) The Minister, in support of the Council and the Panel, shall- 
 (a) provide offices; 
 (b) employ staff; 
 (c) open and operate banking accounts; 
 (d) insure against risk; 
 (e) perform other administrative acts; 
 (f) perform legal acts and institute or defend any legal action; and  
 (g) meet all reasonable expenditure. 
(2) The Minister may delegate to each of the executive officers of the Council and the Panel any 
power necessary for the performance of the acts in subsection (1). 
 
Section 440JJ  Remuneration and reimbursements 
The Minister shall, from funds appropriated by Parliament for that purpose, remunerate members 
appointed under sections 440Q (1) (b) and 440X (1) (b) and reimburse reasonable expenses 
incurred in the performance of their duties. 
 
 
CHAPTER XVI 
PENALTIES FOR OFFENCES (s 441) 
 
Section 441  Penalties for offences 
(1) Any company, director, officer or person convicted of any offence referred to in any of the 
undermentioned sections shall be liable to be sentenced, in the case of an offence referred to- 
(a) in section 440F (1), to a fine or to imprisonment for a period not exceeding 10 
years or to both such fine and such imprisonment; 
(b) in section 132, to a fine or to imprisonment for a period not exceeding 10 years or 
to both such fine and such imprisonment; 
 (bA) in section 440FF (1), to a fine not exceeding R1 000 000; 
[Para. (bA) inserted by Act 24 of 2006.] 
(c) in section 440I (2), 440CC (2) or that section as applied by 440DD, to a fine or to 
imprisonment for a period not exceeding five years or to both a fine and such 
imprisonment; 
[Para. (c) substituted by Act 24 of 2006.] 
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(d) in section 37, 140A, 143, 145, 145A, 146, 146A, 147 (2) (a), 148, 149, 153 (4), 
156, 162, 169, 218, 219, 255, 256 (5), 260, 284, 287A, 424 or 440D (3) or (4), to 
a fine or to imprisonment for a period not exceeding two years or to both such 
fine and such imprisonment; 
[Para. (d) substituted by Act 24 of 2006.] 
(e) in section 15A, 38, 141, 153 (3), 165, 222, 226, 234, 237, 238, 249 (1), 250, 251 
or 275, to a fine or to imprisonment for a period not exceeding one year or to both 
such fine and such imprisonment; 
(f) in section 90, 286, 288, 297, 298, 299, 300A, 302, 308, 312 (5), 363, 363A, 365, 
414, 418 (5) or 421, to a fine or to imprisonment for a period not exceeding six 
months or to both a fine and such imprisonment; 
[Para. (f) substituted by Act 24 of 2006.] 
(g) in section 242, 268C, 268I or 287 to a fine or to imprisonment not exceeding a 
period of three months or to both a fine and such imprisonment; 
[Para. (g) substituted by Act 24 of 2006.] 
 (h) in section 168, 185, 256 (6), 312 (4), 331 (1) or 333 (1), to a fine; 
 (i) in section 81, 93, 164, 166, 170, 207, 211 (7), 239, 291 or 295, to a fine; 
 (j) in section 112, 113, 131 or 179, to a fine; 
(k) in section 49, 50, 67, 68, 147 (2) (b), 181, 186, 189, 192, 206, 313 or 333 (2), to a 
fine; 
(l) in section 204 or 245, to a fine for every meeting in respect of which the 
contravention has taken place; 
 (m) in section 171, 200 (5), 268H or 311, to a fine; 
(n) in section 215, to a fine and an additional fine not exceeding R40 for every day 
during which the contravention continues; 
(o) in section 172, to a fine for every day during which the contravention continues; 
(p) in section 46, 51, 58, 80, 96, 98, 102, 139, 200 (6), 213, 253, 269, 271, 309, 356 
or 357, to a fine for every day during which the contravention continues; 
(q) in section 211 (6), 216 (5), 252 or 276 (5), to a fine for every day during which 
the contravention continues. 
(2) The Court convicting any company, director, officer or person for failure to perform any act 
required to be performed by it or him by or under this Act, may, in addition to any penalty which 
the Court imposes, order such company, director, officer or person to perform such act within 
such period as the Court may fix. 
 
... 
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Section 443  Short title and date of commencement 
This Act shall be called the Companies Act, 1973, and shall come into operation on the first day 
of January, 1974, except sections 15 and 18 which shall come into operation on promulgation of 
this Act, and except such other sections as may be determined by the Minister which shall come 
into operation on a date fixed by the State President by proclamation in the Gazette. 
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CONSTITUTION OF THE REPUBLIC OF SOUTH AFRICA, 1996 
[ASSENTED TO 16 DECEMBER 1996] 
[DATE OF COMMENCEMENT: 4 FEBRUARY 1997] 
(English text signed by the President) 
as amended by 
Constitution Fifteenth Amendment Act of 2008 
 
... 
 
CHAPTER 1 
FOUNDING PROVISIONS (ss 1-6) 
 
Section 1 Republic of South Africa 
The Republic of South Africa is one, sovereign, democratic state founded on the following 
values: 
... 
 (c) Supremacy of the constitution and the rule of law. 
... 
 
Section 2 Supremacy of Constitution 
This Constitution is the supreme law of the Republic; law or conduct inconsistent with it is 
invalid, and the obligations imposed by it must be fulfilled. 
 
... 
 
CHAPTER 2 
BILL OF RIGHTS (ss 7-39) 
 
... 
 
Section 8 Application 
... 
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(4) A juristic person is entitled to the rights in the Bill of Rights to the extent required by the 
nature of the rights and the nature of that juristic person. 
 
Section 9 Equality 
(1) Everyone is equal before the law and has the right to equal protection and benefit of the law. 
... 
 
Section 14 Privacy 
Everyone has the right to privacy, which includes the right not to have- 
 (a) their person or home searched; 
 (b) their property searched; 
 (c) their possessions seized; or 
 (d) the privacy of their communications infringed. 
 
Section 25 Property 
(1) No one may be deprived of property except in terms of law of general application, and no law 
may permit arbitrary deprivation of property. 
... 
 
Section 33 Just administrative action 
(1) Everyone has the right to administrative action that is lawful, reasonable and procedurally 
fair. 
(2) Everyone whose rights have been adversely affected by administrative action has the right to 
be given written reasons. 
(3) National legislation must be enacted to give effect to these rights, and must- 
(a) provide for the review of administrative action by a court or, where appropriate, 
an independent and impartial tribunal; 
(b) impose a duty on the state to give effect to the rights in subsections (1) and (2); 
and 
 (c) promote an efficient administration. 
 
Section 34 Access to courts 
Everyone has the right to have any dispute that can be resolved by the application of law decided 
in a fair public hearing before a court or, where appropriate, another independent and impartial 
tribunal or forum. 
Stellenbosch University  https://scholar.sun.ac.za
Stellenbosch University  https://scholar.sun.ac.za
350 
 
 
... 
 
Section 36 Limitation of rights 
(1) The rights in the Bill of Rights may be limited only in terms of law of general application to 
the extent that the limitation is reasonable and justifiable in an open and democratic society 
based on human dignity, equality and freedom, taking into account all relevant factors, 
including- 
 (a) the nature of the right; 
 (b) the importance of the purpose of the limitation; 
 (c) the nature and extent of the limitation; 
 (d) the relation between the limitation and its purpose; and 
 (e) less restrictive means to achieve the purpose. 
(2) Except as provided in subsection (1) or in any other provision of the Constitution, no law 
may limit any right entrenched in the Bill of Rights. 
 
... 
 
CHAPTER 4 
PARLIAMENT (ss 42-82) 
Section 42 Composition of Parliament 
(1) Parliament consists of-  
 (a) the National Assembly; and 
 (b) the National Council of Provinces. 
(2) The National Assembly and the National Council of Provinces participate in the legislative 
process in the manner set out in the Constitution. 
... 
 
The National Assembly (ss 46-59) 
 
... 
 
Section 55 Powers of National Assembly 
(1) In exercising its legislative power, the National Assembly may- 
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 (a) consider, pass, amend or reject any legislation before the Assembly; and 
 (b) initiate or prepare legislation, except money Bills. 
(2) The National Assembly must provide for mechanisms- 
(a) to ensure that all executive organs of state in the national sphere of government 
are accountable to it; and 
 (b) to maintain oversight of-  
(i) the exercise of national executive authority, including the implementation 
of legislation; and  
  (ii) any organ of state. 
 
... 
 
CHAPTER 5 
THE PRESIDENT AND NATIONAL EXECUTIVE (ss 83-102) 
 
... 
 
Section 85 Executive authority of the Republic 
(1) The executive authority of the Republic is vested in the President. 
(2) The President exercises the executive authority, together with the other members of the 
Cabinet, by- 
(a) implementing national legislation except where the Constitution or an Act of 
Parliament provides otherwise;  
 (b) developing and implementing national policy;  
 (c) co-ordinating the functions of state departments and administrations; 
 (d) preparing and initiating legislation; and 
(e) performing any other executive function provided for in the Constitution or in 
national legislation. 
 
... 
 
Section 91 Cabinet 
(1) The Cabinet consists of the President, as head of the Cabinet, a Deputy President and 
Ministers. 
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(2) The President appoints the Deputy President and Ministers, assigns their powers and 
functions, and may dismiss them. 
... 
 
Section 92 Accountability and responsibilities 
(1) The Deputy President and Ministers are responsible for the powers and functions of the 
executive assigned to them by the President. 
(2) Members of the Cabinet are accountable collectively and individually to Parliament for the 
exercise of their powers and the performance of their functions. 
(3) Members of the Cabinet must- 
 (a) act in accordance with the Constitution; and 
(b) provide Parliament with full and regular reports concerning matters under their 
control. 
 
... 
 
Section 101 Executive decisions 
(1) A decision by the President must be in writing if it-  
 (a) is taken in terms of legislation; or  
 (b) has legal consequences. 
(2) A written decision by the President must be countersigned by another Cabinet member if that 
decision concerns a function assigned to that other Cabinet member. 
(3) Proclamations, regulations and other instruments of subordinate legislation must be 
accessible to the public. 
(4) National legislation may specify the manner in which, and the extent to which, instruments 
mentioned in subsection (3) must be- 
 (a) tabled in Parliament; and 
 (b) approved by Parliament. 
 
... 
 
CHAPTER 8 
COURTS AND ADMINISTRATION OF JUSTICE (ss 165-180) 
 
Section 165 Judicial authority 
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(1) The judicial authority of the Republic is vested in the courts. 
(2) The courts are independent and subject only to the Constitution and the law, which they must 
apply impartially and without fear, favour or prejudice. 
(3) No person or organ of state may interfere with the functioning of the courts. 
(4) Organs of state, through legislative and other measures, must assist and protect the courts to 
ensure the independence, impartiality, dignity, accessibility and effectiveness of the courts. 
(5) An order or decision issued by a court binds all persons to whom and organs of state to which 
it applies. 
 
Section 166 Judicial system 
The courts are- 
 (a) the Constitutional Court; 
 (b) the Supreme Court of Appeal; 
(c) the High Courts, including any high court of appeal that may be established by an 
Act of Parliament to hear appeals from High Courts; 
 (d) the Magistrates' Courts; and 
(e) any other court established or recognised in terms of an Act of Parliament, 
including any court of a status similar to either the High Courts or the Magistrates' 
Courts. 
 
Section 167 Constitutional Court 
(1) The Constitutional Court consists of the Chief Justice of South Africa, the Deputy Chief 
Justice and nine other judges. 
(2) A matter before the Constitutional Court must be heard by at least eight judges. 
(3) The Constitutional Court- 
 (a) is the highest court in all constitutional matters; 
(b) may decide only constitutional matters, and issues connected with decisions on 
constitutional matters; and 
(c) makes the final decision whether a matter is a constitutional matter or whether an 
issue is connected with a decision on a constitutional matter. 
(4) Only the constitutional Court may- 
(a) decide disputes between organs of state in the national or provincial sphere 
concerning the constitutional status, powers or functions of any of those organs of 
state; 
(b) decide on the constitutionality of any parliamentary or provincial Bill, but may do 
so only in the circumstances anticipated in section 79 or 121; 
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 (c) decide applications envisaged in section 80 or 122; 
 (d) decide on the constitutionality of any amendment to the Constitution;  
(e) decide that Parliament or the President has failed to fulfil a constitutional 
obligation; or 
 (f) certify a provincial constitution in terms of section 144. 
(5) The Constitutional Court makes the final decision whether an Act of Parliament, a provincial 
Act or conduct of the President is constitutional, and must confirm any order of invalidity made 
by the Supreme Court of Appeal, a High Court, or a court of similar status, before that order has 
any force. 
(6) National legislation or the rules of the Constitutional Court must allow a person, when it is in 
the interests of justice and with leave of the Constitutional Court- 
 (a) to bring a matter directly to the Constitutional Court; or  
 (b) to appeal directly to the Constitutional Court from any other court. 
(7) A constitutional matter includes any issue involving the interpretation, protection or 
enforcement of the Constitution. 
 
Section 168 Supreme Court of Appeal 
(1) The Supreme Court of Appeal consists of a President, a Deputy President and the number of 
judges of appeal determined in terms an Act of Parliament. 
(2) A matter before the Supreme Court of Appeal must be decided by the number of judges 
determined in terms of an Act of Parliament. 
(3) The Supreme Court of Appeal may decide appeals in any matter. It is the highest court of 
appeal except in constitutional matters, and may decide only-  
 (a) appeals;  
 (b) issues connected with appeals; and  
(c) any other matter that may be referred to it in circumstances defined by an Act of 
Parliament. 
 
Section 169 High Courts 
A High Court may decide- 
 (a) any constitutional matter except a matter that- 
  (i) only the Constitutional Court may decide; or  
(ii) is assigned by an Act of Parliament to another court of a status similar to a 
High Court; and 
 (b) any other matter not assigned to another court by an Act of Parliament. 
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Section 170 Magistrates' Courts and other courts 
Magistrates' Courts and all other courts may decide any matter determined by an Act of 
Parliament, but a court of a status lower than a High Court may not enquire into or rule on the 
constitutionality of any legislation or any conduct of the President. 
 
Section 171 Court procedures 
All courts function in terms of national legislation, and their rules and procedures must be 
provided for in terms of national legislation. 
 
Section 172 Powers of courts in constitutional matters 
(1) When deciding a constitutional matter within its power, a court- 
(a) must declare that any law or conduct that is inconsistent with the Constitution is 
invalid to the extent of its inconsistency; and 
 (b) may make any order that is just and equitable, including-  
(i) an order limiting the retrospective effect of the declaration of invalidity; 
and  
(ii) an order suspending the declaration of invalidity for any period and on any 
conditions, to allow the competent authority to correct the defect. 
(2) (a) The Supreme Court of Appeal, a High Court or a court of similar status may make an 
order concerning the constitutional validity of an Act of Parliament, a provincial Act or any 
conduct of the President, but an order of constitutional invalidity has no force unless it is 
confirmed by the Constitutional Court. 
(b) A court which makes an order of constitutional invalidity may grant a temporary interdict or 
other temporary relief to a party, or may adjourn the proceedings, pending a decision of the 
Constitutional Court on the validity of that Act or conduct. 
(c) National legislation must provide for the referral of an order of constitutional invalidity to the 
Constitutional Court. 
(d) Any person or organ of state with a sufficient interest may appeal, or apply, directly to the 
Constitutional Court to confirm or vary an order of constitutional invalidity by a court in terms of 
this subsection. 
 
Section 173 Inherent power 
The Constitutional Court, Supreme Court of Appeal and High Courts have the inherent power to 
protect and regulate their own process, and to develop the common law, taking into account the 
interests of justice. 
 
... 
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CHAPTER 10 
PUBLIC ADMINISTRATION (ss 195-197) 
 
Section 195 Basic values and principles governing public administration 
(1) Public administration must be governed by the democratic values and principles enshrined in 
the Constitution, including the following principles: 
 (a) A high standard of professional ethics must be promoted and maintained. 
 (b) Efficient, economic and effective use of resources must be promoted. 
 (c) Public administration must be development-oriented. 
 (d) Services must be provided impartially, fairly, equitably and without bias. 
(e) People's needs must be responded to, and the public must be encouraged to 
participate in policy-making. 
 (f) Public administration must be accountable. 
(g) Transparency must be fostered by providing the public with timely, accessible and 
accurate information. 
(h) Good human-resource management and career-development practices, to 
maximise human potential, must be cultivated. 
(i) Public administration must be broadly representative of the South African people, 
with employment and personnel management practices based on ability, 
objectivity, fairness, and the need to redress the imbalances of the past to achieve 
broad representation. 
(2) The above principles apply to-  
 (a) administration in every sphere of government;  
 (b) organs of state; and  
 (c) public enterprises. 
(3) National legislation must ensure the promotion of the values and principles listed in 
subsection (1). 
(4) The appointment in public administration of a number of persons on policy considerations is 
not precluded, but national legislation must regulate these appointments in the public service. 
(5) Legislation regulating public administration may differentiate between different sectors, 
administrations or institutions. 
(6) The nature and functions of different sectors, administrations or institutions of public 
administration are relevant factors to be taken into account in legislation regulating public 
administration. 
 
Stellenbosch University  https://scholar.sun.ac.za
Stellenbosch University  https://scholar.sun.ac.za
357 
 
... 
 
Section 197 Public Service 
(1) Within public administration there is a public service for the Republic, which must function, 
and be structured, in terms of national legislation, and which must loyally execute the lawful 
policies of the government of the day. 
(2) The terms and conditions of employment in the public service must be regulated by national 
legislation. Employees are entitled to a fair pension as regulated by national legislation. 
(3) No employee of the public service may be favoured or prejudiced only because that person 
supports a particular political party or cause. 
(4) Provincial governments are responsible for the recruitment, appointment, promotion, transfer 
and dismissal of members of the public service in their administrations within a framework of 
uniform norms and standards applying to the public service. 
 
... 
 
CHAPTER 14 
GENERAL PROVISIONS (ss 231-243) 
International Law (ss 231-233) 
 
... 
 
Section 233 Application of international law 
When interpreting any legislation, every court must prefer any reasonable interpretation of the 
legislation that is consistent with international law over any alternative interpretation that is 
inconsistent with international law. 
 
Other Matters (ss 234-243) 
 
... 
 
Section 239 Definitions 
In the Constitution, unless the context indicates otherwise- 
'national legislation' includes- 
 (a) subordinate legislation made in terms of an Act of Parliament; and 
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(b) legislation that was in force when the Constitution took effect and that is 
administered by the national government; 
'organ of state' means- 
 (a) any department of state or administration in the national, provincial or local 
sphere of government; or 
 (b) any other functionary or institution-  
(i) exercising a power or performing a function in terms of the Constitution or 
a provincial constitution; or  
(ii) exercising a public power or performing a public function in terms of any 
legislation, 
but does not include a court or a judicial officer; 
 
... 
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INTERPRETATION ACT 33 OF 1957 
[ASSENTED TO 16 MAY 1957] 
[DATE OF COMMENCEMENT: 24 MAY 1957] 
(English text signed by the Governor-General) 
as amended by 
Magistrates' Courts Amendment Act 120 of 1993 
 
 
ACT 
To consolidate the laws relating to the interpretation and the shortening of the language of 
statutes. 
 
PART I 
GENERAL (ss 1-17) 
 
Section 1 Application of Act 
The provisions of this Act shall apply to the interpretation of every law (as in this Act defined) in 
force, at or after the commencement of this Act in the Republic or in any portion thereof, and to 
the interpretation of all by-laws, rules, regulations or orders made under the authority of any such 
law, unless there is something in the language or context of the law, by-law, rule, regulation or 
order repugnant to such provisions or unless the contrary intention appears therein. 
 
Section 2 Definitions 
The following words and expressions shall, unless the context otherwise requires or unless in the 
case of any law it is otherwise provided therein, have the meanings hereby assigned to them 
respectively, namely- 
… 
'law' means any law, proclamation, ordinance, Act of Parliament or other enactment having the 
force of law; 
… 
'person' includes- 
(a) any divisional council, municipal council, village management board, or 
like authority; 
(b) any company incorporated or registered as such under any law; 
  (c) any body of persons corporate or unincorporate; 
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… 
 
Section 13 Commencement of laws 
(1) The expression 'commencement' when used in any law and with reference thereto, means the 
day on which that law comes or came into operation, and that day shall, subject to the provisions 
of subsection (2) and unless some other day is fixed by or under the law for the coming into 
operation thereof, be the day when the law was first published in the Gazette as a law. 
(2) Where any law, or any order, warrant, scheme, letters patent, rules, regulations or by-laws 
made, granted or issued under the authority of a law, is expressed to come into operation on a 
particular day, it shall be construed as coming into operation immediately on the expiration of 
the previous day. 
(3) If any Act provides that that Act shall come into operation on a date fixed by the President or 
the Premier of a province by proclamation in the Gazette, it shall be deemed that different dates 
may be so fixed in respect of different provisions of that Act. 
 
... 
 
Section 16 Certain enactments to be published in Gazette 
When any by-law, regulation, rule or order is authorized by any law to be made by the President 
or a Minister or by the Premier of a province or a member of the Executive Council of a province 
or by any local authority, public body or person, with the approval of the President or a Minister, 
or of the Premier of a province or a member of the Executive Council of a province, such by-law, 
regulation, rule or order shall, subject to the provisions relative to the force and effect thereof in 
any law, be published in the Gazette. 
 
… 
 
Section 17 List of certain proclamations and notices to be submitted to Parliament and 
provincial legislatures 
When the President, a Minister or the Premier or a member of the Executive Council of a 
province is by any law authorized to make rules or regulations for any purpose in such law 
stated, notwithstanding the provisions of any law to the contrary, a list of the proclamations, 
government notices and provincial notices under which such rules or regulations were published 
in the Gazette during the period covered in the list, stating in each case the number, date and title 
of the proclamation, government notice or provincial notice and the number and date of the 
Gazette in which it was published, shall be submitted to Parliament or the provincial legislature 
concerned, as the case may be, within fourteen days after the publication of the rules or 
regulations in the Gazette. 
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PROMOTION OF ADMINISTRATIVE JUSTICE ACT 3 OF 2000 
[ASSENTED TO 3 FEBRUARY 2000] 
[DATE OF COMMENCEMENT: 30 NOVEMBER 2000] 
(English text signed by the President) 
as amended by the Judicial Matters Amendment Act 66 of 2008 
 
 
ACT 
To give effect to the right to administrative action that is lawful, reasonable and procedurally fair 
and to the right to written reasons for administrative action as contemplated in section 33 of the 
Constitution of the Republic of South Africa, 1996; and to provide for matters incidental thereto. 
Preamble 
WHEREAS section 33 (1) and (2) of the Constitution provides that everyone has the right to 
administrative action that is lawful, reasonable and procedurally fair and that everyone whose 
rights have been adversely affected by administrative action has the right to be given written 
reasons; 
AND WHEREAS section 33 (3) of the Constitution requires national legislation to be enacted to 
give effect to those rights, and to- 
* provide for the review of administrative action by a court or, where appropriate, an 
independent and impartial tribunal; 
* impose a duty on the state to give effect to those rights; and 
* promote an efficient administration; 
AND WHEREAS item 23 of Schedule 6 to the Constitution provides that the national legislation 
envisaged in section 33 (3) must be enacted within three years of the date on which the 
Constitution took effect; 
AND IN ORDER TO- 
* promote an efficient administration and good governance; and 
* create a culture of accountability, openness and transparency in the public administration 
or in the exercise of a public power or the performance of a public function, by giving effect to 
the right to just administrative action, 
BE IT THEREFORE ENACTED by the Parliament of the Republic of South Africa, as follows: 
 
Section 1 Definitions 
In this Act, unless the context indicates otherwise- 
'administrative action' means any decision taken, or any failure to take a decision, by- 
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 (a) an organ of state, when- 
(i) exercising a power in terms of the Constitution or a provincial constitution; 
or 
(ii) exercising a public power or performing a public function in terms of any 
legislation; or 
(b) a natural or juristic person, other than an organ of state, when exercising a public 
power or performing a public function in terms of an empowering provision,  
which adversely affects the rights of any person and which has a direct, external legal 
effect, but does not include- 
(aa) the executive powers or functions of the National Executive, including the powers 
or functions referred to in sections 79 (1) and (4), 84 (2) (a), (b), (c), (d), (f), (g), 
(h), (i) and (k), 85 (2) (b), (c), (d) and (e), 91 (2), (3), (4) and (5), 92 (3), 93, 97, 
98, 99 and 100 of the Constitution; 
(bb) the executive powers or functions of the Provincial Executive, including the 
powers or functions referred to in sections 121 (1) and (2), 125 (2) (d), (e) and (f), 
126, 127 (2), 132 (2), 133 (3) (b), 137, 138, 139 and 145 (1) of the Constitution; 
 (cc) the executive powers or functions of a municipal council; 
(dd) the legislative functions of Parliament, a provincial legislature or a municipal 
council; 
(ee) the judicial functions of a judicial officer of a court referred to in section 166 of 
the Constitution or of a Special Tribunal established under section 2 of the Special 
Investigating Units and Special Tribunals Act, 1996 (Act 74 of 1996), and the 
judicial functions of a traditional leader under customary law or any other law; 
 (ff) a decision to institute or continue a prosecution; 
(gg) a decision relating to any aspect regarding the nomination, selection or 
appointment of a judicial officer or any other person, by the Judicial Service 
Commission in terms of any law; 
(hh) any decision taken, or failure to take a decision, in terms of any provision of the 
Promotion of Access to Information Act, 2000; or 
(ii) any decision taken, or failure to take a decision, in terms of section 4 (1); 
'administrator' means an organ of state or any natural or juristic person taking administrative 
action; 
'Constitution' means the Constitution of the Republic of South Africa, 1996; 
'court' means- 
(a) the Constitutional Court acting in terms of section 167 (6) (a) of the Constitution; 
or 
 (b) (i) a High Court or another court of similar status; or 
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(ii) a Magistrate's Court, either generally or in respect of a specified class of 
administrative actions, designated by the Minister by notice in the Gazette 
and presided over by a magistrate or an additional magistrate designated in 
terms of section 9A, 
within whose area of jurisdiction the administrative action occurred or the 
administrator has his or her or its principal place of administration or the party 
whose rights have been affected is domiciled or ordinarily resident or the adverse 
effect of the administrative action was, is or will be experienced; 
'decision' means any decision of an administrative nature made, proposed to be made, or 
required to be made, as the case may be, under an empowering provision, including a decision 
relating to- 
(a) making, suspending, revoking or refusing to make an order, award or 
determination;  
(b) giving, suspending, revoking or refusing to give a certificate, direction, approval, 
consent or permission; 
(c) issuing, suspending, revoking or refusing to issue a licence, authority or other 
instrument; 
 (d) imposing a condition or restriction; 
 (e) making a declaration, demand or requirement; 
 (f) retaining, or refusing to deliver up, an article; or 
(g) doing or refusing to do any other act or thing of an administrative nature, and a 
reference to a failure to take a decision must be construed accordingly; 
'empowering provision' means a law, a rule of common law, customary law, or an agreement, 
instrument or other document in terms of which an administrative action was purportedly taken; 
'failure', in relation to the taking of a decision, includes a refusal to take the decision; 
'Minister' means the Cabinet member responsible for the administration of justice; 
'organ of state' bears the meaning assigned to it in section 239 of the Constitution; 
'prescribed' means prescribed by regulation made under section 10; 
'public', for the purposes of section 4, includes any group or class of the public; 
'this Act' includes the regulations; and 
'tribunal' means any independent and impartial tribunal established by national legislation for 
the purpose of judicially reviewing an administrative action in terms of this Act. 
 
Section 2 Application of Act 
(1) The Minister may, by notice in the Gazette- 
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(a) if it is reasonable and justifiable in the circumstances, exempt an administrative 
action or a group or class of administrative actions from the application of any of 
the provisions of section 3, 4 or 5; or 
(b) in order to promote an efficient administration and if it is reasonable and 
justifiable in the circumstances, permit an administrator to vary any of the 
requirements referred to in section 3 (2), 4 (1) (a) to (e), (2) and (3) or 5 (2), in a 
manner specified in the notice. 
(2) Any exemption or permission granted in terms of subsection (1) must, before publication in 
the Gazette, be approved by Parliament. 
 
Section 3 Procedurally fair administrative action affecting any person 
(1) Administrative action which materially and adversely affects the rights or legitimate 
expectations of any person must be procedurally fair. 
(2) (a) A fair administrative procedure depends on the circumstances of each case. 
(b) In order to give effect to the right to procedurally fair administrative action, an administrator, 
subject to subsection (4), must give a person referred to in subsection (1)- 
(i) adequate notice of the nature and purpose of the proposed administrative action; 
 (ii) a reasonable opportunity to make representations; 
 (iii) a clear statement of the administrative action; 
 (iv) adequate notice of any right of review or internal appeal, where applicable; and 
 (v) adequate notice of the right to request reasons in terms of section 5. 
(3) In order to give effect to the right to procedurally fair administrative action, an administrator 
may, in his or her or its discretion, also give a person referred to in subsection (1) an opportunity 
to- 
 (a) obtain assistance and, in serious or complex cases, legal representation; 
 (b) present and dispute information and arguments; and 
 (c) appear in person. 
(4) (a) If it is reasonable and justifiable in the circumstances, an administrator may depart from 
any of the requirements referred to in subsection (2). 
(b) In determining whether a departure as contemplated in paragraph (a) is reasonable and 
justifiable, an administrator must take into account all relevant factors, including- 
 (i) the objects of the empowering provision; 
 (ii) the nature and purpose of, and the need to take, the administrative action; 
 (iii) the likely effect of the administrative action; 
(iv) the urgency of taking the administrative action or the urgency of the matter; and 
 (v) the need to promote an efficient administration and good governance. 
Stellenbosch University  https://scholar.sun.ac.za
Stellenbosch University  https://scholar.sun.ac.za
366 
 
(5) Where an administrator is empowered by any empowering provision to follow a procedure 
which is fair but different from the provisions of subsection (2), the administrator may act in 
accordance with that different procedure. 
 
Section 4 Administrative action affecting public 
(1) In cases where an administrative action materially and adversely affects the rights of the 
public, an administrator, in order to give effect to the right to procedurally fair administrative 
action, must decide whether- 
 (a) to hold a public inquiry in terms of subsection (2); 
 (b) to follow a notice and comment procedure in terms of subsection (3); 
 (c) to follow the procedures in both subsections (2) and (3); 
(d) where the administrator is empowered by any empowering provision to follow a 
procedure which is fair but different, to follow that procedure; or 
 (e) to follow another appropriate procedure which gives effect to section 3. 
(2) If an administrator decides to hold a public inquiry- 
(a) the administrator must conduct the public inquiry or appoint a suitably qualified 
person or panel of persons to do so; and 
 (b) the administrator or the person or panel referred to in paragraph (a) must- 
  (i) determine the procedure for the public inquiry, which must- 
   (aa) include a public hearing; and 
 (bb) comply with the procedures to be followed in connection with 
public inquiries, as prescribed; 
  (ii) conduct the inquiry in accordance with that procedure; 
(iii) compile a written report on the inquiry and give reasons for any 
administrative action taken or recommended; and 
  (iv) as soon as possible thereafter- 
(aa) publish in English and in at least one of the other official languages 
in the Gazette or relevant provincial Gazette a notice containing a 
concise summary of any report and the particulars of the places and 
times at which the report may be inspected and copied; and 
(bb) convey by such other means of communication which the 
administrator considers effective, the information referred to in 
item (a) to the public concerned. 
(3) If an administrator decides to follow a notice and comment procedure, the administrator 
must- 
(a) take appropriate steps to communicate the administrative action to those likely to 
be materially and adversely affected by it and call for comments from them; 
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 (b) consider any comments received; 
(c) decide whether or not to take the administrative action, with or without changes; 
and 
(d) comply with the procedures to be followed in connection with notice and 
comment procedures, as prescribed. 
(4) (a) If it is reasonable and justifiable in the circumstances, an administrator may depart from 
the requirements referred to in subsections (1) (a) to (e), (2) and (3). 
(b) In determining whether a departure as contemplated in paragraph (a) is reasonable and 
justifiable, an administrator must take into account all relevant factors, including- 
 (i) the objects of the empowering provision; 
 (ii) the nature and purpose of, and the need to take, the administrative action; 
 (iii) the likely effect of the administrative action; 
(iv) the urgency of taking the administrative action or the urgency of the matter; and 
 (v) the need to promote an efficient administration and good governance.  
 
Section 5  Reasons for administrative action 
(1) Any person whose rights have been materially and adversely affected by administrative 
action and who has not been given reasons for the action may, within 90 days after the date on 
which that person became aware of the action or might reasonably have been expected to have 
become aware of the action, request that the administrator concerned furnish written reasons for 
the action. 
(2) The administrator to whom the request is made must, within 90 days after receiving the 
request, give that person adequate reasons in writing for the administrative action. 
(3) If an administrator fails to furnish adequate reasons for an administrative action it must, 
subject to subsection (4) and in the absence of proof to the contrary, be presumed in any 
proceedings for judicial review that the administrative action was taken without good reason. 
(4) (a) An administrator may depart from the requirement to furnish adequate reasons if it is 
reasonable and justifiable in the circumstances, and must forthwith inform the person making the 
request of such departure. 
(b) In determining whether a departure as contemplated in paragraph (a) is reasonable and 
justifiable, an administrator must take into account all relevant factors, including- 
 (i) the objects of the empowering provision; 
 (ii) the nature, purpose and likely effect of the administrative action concerned; 
 (iii) the nature and the extent of the departure; 
 (iv) the relation between the departure and its purpose; 
 (v) the importance of the purpose of the departure; and 
 (vi) the need to promote an efficient administration and good governance. 
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(5) Where an administrator is empowered by any empowering provision to follow a procedure 
which is fair but different from the provisions of subsection (2), the administrator may act in 
accordance with that different procedure. 
(6) (a) In order to promote an efficient administration, the Minister may, at the request of an 
administrator, by notice in the Gazette publish a list specifying any administrative action or a 
group or class of administrative actions in respect of which the administrator concerned will 
automatically furnish reasons to a person whose rights are adversely affected by such actions, 
without such person having to request reasons in terms of this section. 
(b) The Minister must, within 14 days after the receipt of a request referred to in paragraph (a) 
and at the cost of the relevant administrator, publish such list, as contemplated in that paragraph. 
 
Section 6 Judicial review of administrative action 
(1) Any person may institute proceedings in a court or a tribunal for the judicial review of an 
administrative action. 
(2) A court or tribunal has the power to judicially review an administrative action if- 
 (a) the administrator who took it- 
  (i) was not authorised to do so by the empowering provision; 
(ii) acted under a delegation of power which was not authorised by the 
empowering provision; or 
  (iii) was biased or reasonably suspected of bias; 
(b) a mandatory and material procedure or condition prescribed by an empowering 
provision was not complied with; 
 (c) the action was procedurally unfair; 
 (d) the action was materially influenced by an error of law; 
 (e) the action was taken- 
  (i) for a reason not authorised by the empowering provision; 
  (ii) for an ulterior purpose or motive; 
(iii) because irrelevant considerations were taken into account or relevant 
considerations were not considered; 
(iv) because of the unauthorised or unwarranted dictates of another person or 
body; 
  (v) in bad faith; or 
  (vi) arbitrarily or capriciously; 
  (f) the action itself- 
(i) contravenes a law or is not authorised by the empowering 
provision; or 
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   (ii) is not rationally connected to- 
    (aa) the purpose for which it was taken; 
    (bb) the purpose of the empowering provision; 
    (cc) the information before the administrator; or 
    (dd) the reasons given for it by the administrator; 
  (g) the action concerned consists of a failure to take a decision; 
(h) the exercise of the power or the performance of the function authorised by 
the empowering provision, in pursuance of which the administrative action 
was purportedly taken, is so unreasonable that no reasonable person could 
have so exercised the power or performed the function; or 
  (i) the action is otherwise unconstitutional or unlawful. 
(3) If any person relies on the ground of review referred to in subsection (2) (g), he or she may in 
respect of a failure to take a decision, where- 
 (a) (i) an administrator has a duty to take a decision; 
(ii) there is no law that prescribes a period within which the administrator is 
required to take that decision; and 
  (iii) the administrator has failed to take that decision, 
institute proceedings in a court or tribunal for judicial review of the failure to take 
the decision on the ground that there has been unreasonable delay in taking the 
decision; or 
 (b) (i) an administrator has a duty to take a decision; 
(ii) a law prescribes a period within which the administrator is required to take 
that decision; and 
(iii) the administrator has failed to take that decision before the expiration of 
that period, 
institute proceedings in a court or tribunal for judicial review of the failure to take 
the decision within that period on the ground that the administrator has a duty to 
take the decision notwithstanding the expiration of that period. 
Section 7 Procedure for judicial review 
(1) Any proceedings for judicial review in terms of section 6 (1) must be instituted without 
unreasonable delay and not later than 180 days after the date- 
(a) subject to subsection (2) (c), on which any proceedings instituted in terms of 
internal remedies as contemplated in subsection (2) (a) have been concluded; or 
(b) where no such remedies exist, on which the person concerned was informed of the 
administrative action, became aware of the action and the reasons for it or might 
reasonably have been expected to have become aware of the action and the 
reasons. 
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(2) (a) Subject to paragraph (c), no court or tribunal shall review an administrative action in 
terms of this Act unless any internal remedy provided for in any other law has first been 
exhausted. 
(b) Subject to paragraph (c), a court or tribunal must, if it is not satisfied that any internal remedy 
referred to in paragraph (a) has been exhausted, direct that the person concerned must first 
exhaust such remedy before instituting proceedings in a court or tribunal for judicial review in 
terms of this Act. 
(c) A court or tribunal may, in exceptional circumstances and on application by the person 
concerned, exempt such person from the obligation to exhaust any internal remedy if the court or 
tribunal deems it in the interest of justice. 
(3) The Rules Board for Courts of Law established by section 2 of the Rules Board for Courts of 
Law Act, 1985 (Act 107 of 1985), must, before 28 February 2009, subject to the approval of the 
Minister, make rules of procedure for judicial review. 
(4) Until the rules of procedure referred to in subsection (3) come into operation, all proceedings 
for judicial review under this Act must be instituted in a High Court or another court having 
jurisdiction. 
(5) Any rule made under subsection (3) must, before publication in the Gazette, be approved by 
Parliament. 
 
Section 8 Remedies in proceedings for judicial review 
(1) The court or tribunal, in proceedings for judicial review in terms of section 6 (1), may grant 
any order that is just and equitable, including orders- 
 (a) directing the administrator- 
  (i) to give reasons; or 
  (ii) to act in the manner the court or tribunal requires; 
 (b) prohibiting the administrator from acting in a particular manner; 
 (c) setting aside the administrative action and- 
(i) remitting the matter for reconsideration by the administrator, with or 
without directions; or 
  (ii) in exceptional cases- 
(aa) substituting or varying the administrative action or correcting a 
defect resulting from the administrative action; or 
(bb) directing the administrator or any other party to the proceedings to 
pay compensation; 
(d) declaring the rights of the parties in respect of any matter to which the 
administrative action relates; 
 (e) granting a temporary interdict or other temporary relief; or 
 (f) as to costs. 
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(2) The court or tribunal, in proceedings for judicial review in terms of section 6 (3), may grant 
any order that is just and equitable, including orders- 
 (a) directing the taking of the decision; 
 (b) declaring the rights of the parties in relation to the taking of the decision; 
(c) directing any of the parties to do, or to refrain from doing, any act or thing the 
doing, or the refraining from the doing, of which the court or tribunal considers 
necessary to do justice between the parties; or 
 (d) as to costs. 
 
Section 9 Variation of time 
(1) The period of- 
 (a) 90 days referred to in section 5 may be reduced; or 
(b) 90 days or 180 days referred to in sections 5 and 7 may be extended for a fixed 
period, 
by agreement between the parties or, failing such agreement, by a court or tribunal on 
application by the person or administrator concerned. 
(2) The court or tribunal may grant an application in terms of subsection (1) where the interests 
of justice so require. 
 
Section 9A Designation and training of presiding officers 
(1) (a) The head of an administrative region defined in section 1 of the Magistrate's Courts Act, 
1944 (Act 32 of 1944), must, subject to subsection (2), designate in writing any magistrate or 
additional magistrate as a presiding officer of the Magistrate's Court designated by the Minister 
in terms of section 1 of this Act.  
(b) A presiding officer must perform the functions and duties and exercise the powers assigned 
to or conferred on him or her under this Act or any other law. 
(2) Only a magistrate or additional magistrate who has completed a training course- 
 (a) before the date of commencement of this section; or 
 (b) as contemplated in subsection (5), 
and whose name has been included on the list contemplated in subsection (4) (a), may be 
designated in terms of subsection (1). 
(3) The heads of administrative regions must- 
(a) take all reasonable steps within available resources to designate at least one 
presiding officer for each magistrate's court within his or her area of jurisdiction 
which has been designated by the Minister in terms of section 1; and 
(b) without delay, inform the Director-General: Justice and Constitutional 
Development of any magistrate or additional magistrate who has completed a 
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training course as contemplated in subsections (5) and (6) or who has been 
designated in terms of subsection (1). 
(4) The Director-General: Justice and Constitutional Development must compile and keep a list 
of every magistrate or additional magistrate who has- 
 (a) completed a training course as contemplated in subsections (5) and (6); or 
(b) been designated as a presiding officer of a magistrate's court contemplated in 
subsection (1). 
(5) The Chief Justice must, in consultation with the Judicial Service Commission and the 
Magistrates Commission, develop the content of training courses with the view to building a 
dedicated and experienced pool of trained and specialised presiding officers for purposes of 
presiding in court proceedings as contemplated in this Act. 
(6) The Chief Justice must, in consultation with the Judicial Service Commission, the 
Magistrates Commission and the Minister, implement the training courses contemplated in 
subsection (5). 
(7) The Minister must table a report in Parliament, as prescribed, relating to the content and 
implementation of the training courses referred to in subsections (5) and (6). 
 
Section 10 Regulations and code of good administrative conduct 
(1) The Minister must make regulations relating to- 
(a) the procedures to be followed by designated administrators or in relation to 
classes of administrative action in order to promote the right to procedural 
fairness; 
 (b) the procedures to be followed in connection with public inquiries; 
(c) the procedures to be followed in connection with notice and comment procedures; 
and 
 (d) the procedures to be followed in connection with requests for reasons. 
(2) The Minister may make regulations relating to- 
(a) the establishment, duties and powers of an advisory council to monitor the 
application of this Act and to advise the Minister on- 
(i) the appropriateness of publishing uniform rules and standards which must 
be complied with in the taking of administrative actions, including the 
compilation and maintenance of registers containing the text of rules and 
standards used by organs of state; 
(ii) any improvements that might be made in respect of internal complaints 
procedures, internal administrative appeals and the judicial review by 
courts or tribunals of administrative action; 
(iii) the appropriateness of establishing independent and impartial tribunals, in 
addition to the courts, to review administrative action and of specialised 
administrative tribunals, including a tribunal with general jurisdiction over 
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all organs of state or a number of organs of state, to hear and determine 
appeals against administrative action; 
(iv) the appropriateness of requiring administrators, from time to time, to 
consider the continuance of standards administered by them and of 
prescribing measures for the automatic lapsing of rules and standards; 
(v) programmes for educating the public and the members and employee of 
administrators regarding the contents of this Act and the provisions of the 
Constitution relating to administrative action; 
(vi) any other improvements aimed at ensuring that administrative action 
conforms with the right to administrative justice;  
(vii) any steps which may lead to the achievement of the objects of this Act; 
and 
  (viii) any other matter in respect of which the Minister requests advice; 
(b) the compilation and publication of protocols for the drafting of rules and 
standards;  
(c) the initiation, conducting and co-ordination of programmes for educating the 
public and the members and employees of administrators regarding the contents of 
this Act and the provisions of the Constitution relating to administrative action; 
 (d) matters required or permitted by this Act to be prescribed; and 
 (e) matters necessary or convenient to be prescribed in order to- 
  (i) achieve the objects of this Act; or 
(ii) subject to subsection (3), give effect to any advice or recommendations by 
the advisory council referred to in paragraph (a). 
(3) This section may not be construed as empowering the Minister to make regulations, without 
prior consultation with the Minister for the Public Service and Administration, regarding any 
matter which affects the public service. 
(4) Any regulation- 
(a) made under subsections (1) (a), (b), (c) and (d) and (2) (c), (d) and (e) must, 
before publication in the Gazette, be submitted to Parliament; and 
(b) made under subsection (2) (a) and (b) must, before publication in the Gazette, be 
approved by Parliament. 
(5) Any regulation made under subsections (1) and (2) or any provision of the code of good 
administrative conduct made under subsection (5A) which may result in financial expenditure for 
the State must be made in consultation with the Minister of Finance. 
(5A) The Minister must, by notice in the Gazette, publish a code of good administrative conduct 
in order to provide administrators with practical guidelines and information aimed at the 
promotion of an efficient administration and the achievement of the objects of this Act. 
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(6) The code of good administrative conduct referred to in subsection (5A) must, before 
publication in the Gazette, be approved by Cabinet and Parliament and must be made before 28 
February 2009.  
 
Section 10A Liability 
No person is criminally or civilly liable for anything done in good faith in the exercise or 
performance or purported exercise or performance of any power or duty in terms of this Act or 
the rules made under section 7 (3). 
 
Section 11 Short title and commencement 
This Act is called the Promotion of Administrative Justice Act, 2000, and comes into operation 
on a date fixed by the President by proclamation in the Gazette. 
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REPUBLIC OF SOUTH AFRICA 
Government Gazette 
[XXX] 
 
COMPANIES REGULATIONS, 2011 
DRAFT FOR PUBLIC COMMENT 29 NOVEMBER 2010 
 
 
 
The Minister of Trade and Industry intends to publish the draft Regulations, 2011 based on the 
Companies Act 2008 and the Companies Amendment Bill 2010 published in Gazette No 33695 of 
27 October 2010. The draft Regulations are released for further stakeholder engagement, and in 
preparing this draft Regulations the dti took into account the Companies Act, 2008 and 
Companies Amendment Bill as published. Therefore the Regulations should be read together 
with Companies Act, 2008 and the Companies Amendment Bill as published. The draft 
Regulations deal with the functions of the Companies Commission, the Takeover Regulation 
Panel and the Companies Tribunal, and other matters relating to the regulation of companies, to 
take effect at the time that the Companies Act, 2008 takes effect.  
 
Note to this Draft  
 
In preparing these draft regulations and forms, the dti provided an early draft of the proposed 
Companies Amendment Bill, published in Gazette No 33695 of 27 October 2010. When 
considering these regulations, readers should refer to both the Companies Act 2008, as well as 
the draft Companies Amendment Bill as published in the Government Gazette on 27 October 
2010.  
In order to retain the essential harmony of the regulations with the empowering legislation, after 
the Companies Amendment Bill has been considered by Parliament, these regulations and forms 
will be re-evaluated, and may need to be revised, to the extent that the Companies Amendment 
Bill differs from any legislation that Parliament may enact.  
Chapter 1 - General Provisions 
 
Part A–– Interpretation 
 
1.  
Short title  
These Regulations may be cited as the Companies Regulations, 2011.  
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2.  
Definitions  
See also s. 1, and Regulation 2: Definitions in section 1 of the Act apply equally to the 
regulations  
In these Regulations, unless the context indicates otherwise 
... 
(d) “publish a notice” means to publicise information to the general public, or to a particular 
class of persons as applicable in specific circumstances, by any means that can reasonably be 
expected to bring the information to the attention of the persons for whom it is intended;  
(e) “recording officer”, when used in relation to a particular matter, means––  
(i) the officer of the Commission, Panel, or Tribunal, as the case may be, appointed or 
designated in terms of Regulation 167; or  
(ii) any assistant or acting recording officer having responsibility for the particular 
matter;  
(f) “Regulation” includes any Table or Form included within, or referred to in, a Regulation;  
(g) “regulatory agency” means the Commission, the Panel, or the Companies Tribunal;  
(h) “senior officer” means, in the case of––  
 (i) the Commission, the Commissioner;  
 (ii) the Panel, the chairperson of the Panel, designated in terms of section 198; or  
 (iii) the Companies Tribunal, the chairperson of the Tribunal, appointed in terms of 
section 194;  
(i) “the Act” means the Companies Act, 2008 (Act No. 71 of 2008), as amended from time to 
time; and  
(j) “Tribunal” means the Companies Tribunal.  
 
3.  
Interpretation  
(1) In these Regulations 
 (a) a reference to a section by number refers to the corresponding section of the Act;  
(b) a reference to a Regulation by number refers to the corresponding provision of these 
Regulations; and  
(c) a reference to a sub-regulation or other partial regulation by number refers to the 
corresponding clause of the regulation in which the reference appears.  
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(2) A word or expression that is defined in section 1, or elsewhere in the Act to the extent 
applicable in particular circumstances, bears the same meaning in these Regulations as in the 
Act.  
 
 
Part B–– Guidelines, Practice Notes, Forms, Notices and other documents 
 
4.  
Issuing and Status of Guidelines and Practice Notes  
See s. 188 (2)(b) and s. 201 (2)(b)  
(1) In this Regulation  
(a) “Guideline” means a document issued by a regulatory agency with respect to a matter 
within its authority, which sets out recommended procedures, standards or forms 
reflecting that regulatory agency’s advice as to what constitutes best practice on a matter; 
and  
(b) “Practice Note” means a document issued by a regulatory agency with respect to a 
matter within its authority, which sets out 
(i) a procedure that will be followed by that regulatory agency; or  
(ii) a procedure to be followed when dealing with that regulatory agency; or  
(iii) that regulatory agency’s interpretation of, or intended manner of applying, a 
provision of the Act or these Regulations.  
(2) The senior officer of a regulatory agency may 
(a) issue a Guideline at any time by publishing a notice of the Guideline to the general 
public in the Gazette, any generally circulated newspaper, on the regulatory agency’s web 
site, or by any similar means of providing information to the public generally; or  
(b) issue a Practice Note at any time by publishing it in the Gazette, and may amend or 
withdraw any such Practice Note at any time by subsequent notice in the Gazette.  
(3) A Guideline or Practice Note must be consistent with the Act and these regulations, and a 
provision of the Act or these regulations prevails if there is any inconsistency between that 
provision and any such Guideline or Practice Note.  
(4) A regulatory agency must 
(a) maintain a notice on its website of the existence of every Guideline or Practice Note 
that is has published and not withdrawn;  
(b) provide for copies of every Guideline or Practice Note to be freely accessed or printed 
from its website; and  
(c) provide a printed copy of any Guideline or Practice Note freely to any person upon 
request.  
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5.  
Forms and filing requirements  
See s. 223 (1)(b) and (d)(i)  
(1) Whenever a document is required  
(a) in terms of a section of the Act that is listed in column 1 of Table CR 1, or a provision 
of these Regulations that is listed in column 1 of Table CR 1; and  
(b) for a purpose listed in column 2 of that Table, the document must be substantially in 
the form of the annexure listed opposite that section number in column 3 of that Table, 
and must be produced, delivered, or filed as the case may be subject to any conditions or 
requirements listed opposite that section number in column 4 of that Table.  
(2) If a regulatory agency has reasonable grounds for uncertainty whether a copy of a document 
to be filed is in fact unaltered, as contemplated in section 6 (7), the regulatory agency may 
require the person seeking to file that document to provide a certified copy of the document.  
 
... 
 
 
Part C–– Transparency, accountability and integrity of companies 
 
... 
 
22.  
Company records  
See s. 25  
A company must notify the Commission of the location, or of any change in the location, of any 
company records that are not located at its registered office, by filing Form CoR 22, indicating 
the date as of which the records will be kept at the relevant location, which must be the date on 
which the notice is filed, or a later date.  
 
... 
 
25.  
Company financial year and accounting records  
See s. 27 and 28  
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(1) A company must notify the Commission of a change in its financial year end by filing Form 
CoR 25.  
(2) A company must keep accounting records in an official language of the Republic, as 
necessary to provide an adequate information base sufficient to 
(a) enable the company to satisfy all reporting requirements applicable to it, as set out in 
section 28 (1) read with section 29 (1); and  
(b) provide for the compilation of financial statements, and the proper conduct of an 
audit, or independent review, of its annual financial statements, as applicable for the 
particular company.  
(3) To the extent necessary for a particular company to comply with section 28 (1), read with 
section 29 (1), the accounting records of that company must include 
(a) a record of the company’s assets and liabilities including, but not limited to 
(i) a record of the company’s non-current assets, showing for each such asset or, 
in the case of a group of relatively minor assets acquired simultaneously, each 
such group of assets 
(aa) the date the company acquired it, and the acquisition cost;  
(bb) the date the company re-valued it, if applicable, and the amount of the 
revaluation and, if it was re-valued after the Act took effect, the basis of, 
and reason for, the re-valuation; and  
(cc) the date the company disposed of or retired it, once it has been 
disposed of or retired, and the value of the consideration, if any, received 
for it and, if it was disposed of after the Act took effect, the name of the 
person to whom it was transferred;  
(ii) a record of any loan by the company to a shareholder, director, prescribed 
officer or employee of the company, or to a person related to any of them, 
including the amount borrowed, the interest rate, the terms of re-payment, and 
material details of any breach, default or re-negotiation of any such loan; and  
(iii) a record of any liabilities and obligations of the company including, but not 
limited to  
(aa) a record of any loan to the company from a shareholder, director, 
prescribed officer or employee of the company, or from a person related to 
any of them, including the amount borrowed, the interest rate, and the 
terms of re-payment, and material details of any breach, default or 
renegotiation of any such loan; and  
(bb) a record of any guarantee, suretyship or indemnity granted by the 
company in respect of an obligation to a third party incurred by a 
shareholder, director, prescribed officer or employee of the company, or 
by a person related to any of them, including the amount secured, the 
interest rate, the terms of re-payment, the expiry date, and the 
circumstances in which the company may be called upon to honour the 
guarantee, suretyship or indemnity;  
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(b) a record of any property held by the company 
(i) in a fiduciary capacity; or  
(ii) in any capacity or manner contemplated in section 65 (2) of the Consumer 
Protection Act, 2008 (Act No. 68 of 2008);  
(c) a record of the company’s revenue and expenditures, including 
(i) daily records of all money received and paid out, in sufficient detail to enable 
the nature of the transactions and, except in the case of cash transactions, the 
names of the parties to the transactions to be identified;  
(ii) daily records of all goods purchased or sold on credit, and services received or 
rendered on credit, in sufficient detail to enable the nature of those goods or 
services and the parties to the transactions to be identified; and  
(iii) statements of every account maintained in a financial institution in the name 
of the company, or in any name under which the company carries on its activities, 
together with vouchers or other supporting documents for all transactions 
recorded on any such statement; and  
(d) if the company trades in goods, a record of inventory and stock in trade, statements of 
the annual stocktaking, and records to enable the value of stock at the end of the financial 
year to be determined.  
(4) In addition to the requirements set out above, a non-profit company must maintain adequate 
records of all revenue received from donations, grants, and member’s fees, or in terms of any 
funding contracts or arrangements with any party.  
(5) The accounting records required to be kept by the Act and this regulation must be kept in 
such a manner as 
(a) to provide adequate precautions against 
(i) theft, loss or intentional or accidental damage or destruction; and  
(ii) falsification; and  
(b) to facilitate the discovery of any falsification; and  
(c) to comply with any other applicable law dealing with accounting records, access to 
information, or confidentiality.  
(6) If a company keeps any of its accounting records in electronic form, the company must 
(a) provide adequate precautions against loss of the records as a result of damage to, or 
failure of, the media on which the records are kept; and  
(b) ensure that the records are at all times capable of being retrieved to a readable and 
printable form, including by converting the records from legacy to later systems, storage 
media, or software, to the extent necessary from time to time.  
(7) For greater certainty, the requirements of this regulation are in addition to, and not in 
substitution for, any applicable requirements to keep accounting records set out in terms of any 
other law, or any agreement to which the company is a party.  
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26.  
Interpretation of regulations affecting transparency and accountability  
(1) For the purposes of Regulations 27 to 29 
(a) “IFRS” means the International Financial Reporting Standards as adopted from time 
to time by the International Accounting Standards Board or its successor body; and  
(b) “IFRS for SMEs” means the International Financial Reporting Standards for Small 
and Medium Enterprises, as adopted from time to time by the International Accounting 
Standards Board or its successor body;  
(c) “independent accounting professional” when used with respect to any particular 
company, means a person who 
(i) is 
(aa) a registered auditor in terms of the Auditing Profession Act; or  
(bb) a member in good standing of a professional body that has been 
accredited in terms of section 33 of the Auditing Profession Act; or  
(cc) qualified to be appointed as an accounting officer of a close 
corporation in terms of section 60 (1), (2) and (4) of the Close 
Corporations Act, 1984 (Act No. 69 of 1984); and  
(ii) does not have a personal financial interest in the company or a related or 
interrelated company; and  
(iii) is not  
(aa) involved in the day to day management of the company’s business, 
nor has been so involved at any time during the previous three financial 
years; or  
(bb) a prescribed officer, or full-time executive employee, of the company 
or another related or inter-related company, or have been such an officer 
or employee at any time during the previous three financial years; and  
(iv) is not related to any person who falls within any of the criteria set out in 
clause (ii) or (iii).  
(d) “independently compiled and reported” means that the annual financial statements 
are prepared  
(i) by an independent accounting professional;  
(ii) on the basis of financial records provided by the company; and  
(iii) in accordance with any relevant financial reporting standards.  
(e) “ISRE 2400” means the International Standard for Review Engagements, as issued 
from time to time;  
Stellenbosch University  https://scholar.sun.ac.za
Stellenbosch University  https://scholar.sun.ac.za
382 
 
(f) “SA GAAP” means the South African Statements of Generally Accepted Accounting 
Practice, as adopted from time to time by the Accounting Practices Board or its successor 
body.  
(2) For the purposes of Regulations 27 to 30, 43, 127 and 128, every company must calculate its 
‘public interest score’ for each financial year, calculated as the sum of the following:  
(a) a number of points equal to the maximum number of employees of the company at 
any one time during the financial year;  
(b) one point for every R 1 million (or portion thereof) in outstanding unsecured debt of 
the company held by creditors at the financial year end;  
(c) one point for every R 1 million (or portion thereof) in turnover during the financial 
year; and  
(d) one point for every individual who, at the end of the financial year, is known by the 
company––  
(i) in the case of a profit company, to directly or indirectly have a beneficial 
interest in any of the company’s issued securities; or  
(ii) in the case of a non-profit company, to be a member of the company, or a 
member of an association that is a member of the company.  
 
27.  
Financial Reporting Standards  
See s. 29(4)  
(1) A company’s financial statements may be compiled internally or independently.  
(2) For all purposes of this regulation and Regulations 28 and 29, a company’s financial 
statements must be regarded as having been compiled internally, unless they have been 
‘independently compiled and reported’, as defined in Regulation 26 (1)(d).  
(3) Nothing in this regulation precludes a company 
(a) that is required to prepare its financial statements to the standards of IFRS for SMEs, 
from preparing its financial statements to the standards of IFRS instead; or  
(b) that is not subject to any prescribed standards, from preparing its financial statements 
to the standards of either IFRS or IFRS for SMEs.  
(4) For any particular company, any financial statements contemplated in section 28 or 29 must 
comply with the applicable standards for that category of company as follows:  
 
State owned and Profit companies 
 
State owned companies.  
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IFRS, but in the case of any conflict with any requirement in terms of the Public Finance 
Management Act, the latter prevails.  
Public companies listed on an exchange.  
IFRS, but in the case of any conflict with the applicable listing requirements of the relevant 
exchange, the latter prevails provided the exchange’s listings requirements require compliance 
with IFRS as issued by the International Accounting Standards Board.  
Public companies not listed on an exchange.  
One of  
(a) IFRS; or  
(b) IFRS for SMEs, provided that the company meets the scoping requirements outlined in the 
IFRS for SME’s.  
Profit companies, other than state-owned or public companies, whose public interest score for 
the particular financial year is at least 750. 
One of  
(a) IFRS; or  
(b) IFRS for SMEs, provided that the company meets the scoping requirements outlined in the 
IFRS for SME’s.  
Profit companies, other than state-owned or public companies 
(a) whose public interest score for the particular financial year is at least 300 but less than 750; 
or  
(b) whose public interest score for the particular financial year is less than 300, and whose 
statements are independently compiled.  
One of 
(a) IFRS; or  
(b) IFRS for SME’s, provided that the company meets the scoping requirements outlined in the 
IFRS for SME’s; or  
(c) SA GAAP.  
Profit companies, other than state-owned or public companies, whose public interest companies, 
whose public interest score for the particular financial year is less than 300, and whose 
statements are internally compiled.  
There is no prescribed Financial Reporting Standard. 
 
Non-Profit Companies 
 
Non profit companies that are required in terms of Regulation 28(1)(b) to have their annual 
financial statements audited.  
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IFRS, but in the case of any conflict with any requirements in terms of the Public Finance 
Management Act, the latter prevails.  
Non profit companies, other than those contemplated in the first row above, whose public 
interest score for the particular financial year is at least 750. 
One of  
(a) IFRS; or  
(b) IFRS for SMEs, provided that the company meets the scoping requirements outlined in the 
IFRS for SME’s.  
Non profit companies, other than those contemplated in the first row above 
(a) whose public interest score for the particular financial year is at least 300, but less than 750; 
or 
(b) whose public interest score for the particular financial year is at less than 300, and whose 
financial statements are independently compiled.  
One of  
(a) IFRS; or  
(b) IFRS for SMEs, provided that the company meets the scoping requirements outlined in the 
IFRS for SME’s; or  
(c) SA GAAP  
Non profit companies, other than those contemplated in the first row above, whose public 
interest score for the particular financial year is less than 300, and whose financial statements 
are internally compiled.  
There is no prescribed Financial Reporting Standard. 
 
28.  
Categories of companies required to be audited  
See s. 30 (2), read with 30 (7)  
(1) This regulation applies to a company unless, in terms of section 30 (2A), it is exempt from 
having its annual financial statements either audited or independently reviewed.  
(2) In addition to public companies and state owned companies, any company that falls within 
any of the following categories in any particular financial year must have its annual financial 
statements for that financial year audited:  
(a) any profit or non-profit company if, in the ordinary course of its primary activities, it 
holds assets in a fiduciary capacity for persons who are not related to the company, and 
the aggregate value of such assets held at any time during the financial year exceeds R 5 
million;  
(b) any non-profit company, if it was incorporated 
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(i) directly or indirectly by the state, an organ of state, a state-owned company, an 
international entity, a foreign state entity or a company; or  
(ii) primarily to perform a statutory or regulatory function in terms of any 
legislation, or to carry out a public function at the direct or indirect initiation or 
direction of an organ of the state, a state-owned company, an international entity, 
or a foreign state entity, or for a purpose ancillary to any such function; or  
(c) any other company whose public interest score in that financial year, as calculated in 
accordance with Regulation 26 (2) 
(i) is 750 or more; or  
(ii) is at least 300, but less than 750, if its annual financial statements for that year 
were internally compiled.  
 
29.  
Independent review of annual financial statements  
See s. 30 (2) and (7)  
(1) This regulation applies to a company, with respect to any particular financial year, unless the 
company  
(a) is exempt, in terms of section 30 (2A), from any requirement to have its annual 
financial statements for that year audited or reviewed;  
(b) is required by its own Memorandum of Incorporation, or required in terms of the Act 
or Regulation 28, to have its annual financial statements for that financial year audited; or  
(c) has voluntarily had its annual financial statements for that year audited.  
(2) A company to which this regulation applies must have its annual financial statements 
independently reviewed in accordance with ISRE 2400.  
(3) An independent review of a company’s annual financial statements must be carried out 
(a) in the case of a company whose public interest score for the particular financial year 
was at least 300, by a registerered auditor, or a member in good standing of a  
(b) in the case of a company whose public interest score for the particular financial year 
was less than 300, by  
(i) a person contemplated in paragraph (a); or  
(ii) a person who is qualified to be appointed as an accounting officer of a close 
corporation in terms of section 60 (1), (2) and (4) of the Close Corporations Act, 
1984 (Act No. 69 of 1984).  
 
30.  
Company annual returns  
See s.33  
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(1) A company must file its annual return in Form CoR 30.1 within 30 business days after the 
anniversary of 
(a) its date of incorporation, in the case of a company that was incorporated in the 
Republic; or  
(b) the date that its registration was transferred to the Republic, in the case of a 
domesticated company.  
(2) A company that is required by the Act or Regulation 28 to have its annual financial 
statements audited must file a copy of those audited statements 
(a) on the date that it files its annual return, if the company’s board has approved those 
statements by that date; or  
(b) within 20 business days after the board approves those statements, if they had not 
been approved by the date on which the company filed its annual return.  
(3) A company that is not required in terms of the Act or Regulation 28 to have its annual 
financial statements audited may, at its option 
(a) file a copy of its audited or reviewed statements together with its annual return; or  
(b) undertake to file a copy of its audited or reviewed statements within the time 
contemplated in sub-regulation (2)(b).  
(4) A company that is not required to file annual financial statements in terms of sub-regulation 
(2), or a company that does not elect to file, or undertake to file, a copy of its audited or reviewed 
annual financial statements in terms of sub-regulation (3), must file a financial accountability 
supplement to its annual return in Form CoR 30.2.  
(5) The Commission  
(a) must establish a system to select and review a sample of financial accountability 
supplements that have been filed in terms of sub-regulation (4), with the objective of 
monitoring compliance with the financial record keeping and financial reporting 
provisions of the Act; and  
(b) may issue a compliance notice to any such company setting out changes that are 
required to the company’s practices to better comply with the financial record keeping 
and financial reporting provisions of the Act.  
(6) An external company must file its annual return in Form CoR 30.3 within 30 business days 
after the anniversary date of its registration as an external company.  
 
... 
 
 
Chapter 7 - Complaints, Applications and Tribunal Hearings 
 
Part A–– Definitions Used in This Chapter 
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129.  
Definitions  
In this Chapter, unless the context indicates otherwise 
(a) “Answer” means a document as described in Regulation 143 and filed by a respondent;  
(b) “applicant” means a person who submits an application to the Tribunal in terms of the Act or 
this Chapter;  
(c) “Application” means a request submitted to the Tribunal in terms of the Act or these 
Regulations;  
(d) “complaint” means  
(i) a matter that has been submitted to the Commission in terms of section 168 (1)(b);  
(ii) a matter initiated by the Commission in terms of section 168 (2); or  
(iii) a matter that the Minister has directed the Commission to investigate, in terms of 
section 168 (3).  
(e) “Complaint Referral” means an initiating document as described in Regulations 140 (3) and 
141 for the purposes contemplated in section 170 (1)(b);  
(f) “Dispute Referral” means an initiating document as described in Regulation 132 for the 
purposes of referring a dispute for alternative resolution to the Tribunal or an accredited entity, 
as contemplated in section 166 (1);  
(g) “initiating document”, depending on the context, means either an Application, Complaint 
Referral, or a Dispute Referral;  
(h) “initiating party”  
(i) in the case of a Complaint Referral, means the Commission, or other person referred 
to in Regulation 141;  
(ii) in the case of a Dispute Referral, means the person who referred the matter to the 
Tribunal or accredited entity in terms of section 166 (1), read with Regulation 132;  
(iii) in any other proceedings before the Tribunal, means the Applicant;  
(i) “intervenor” means any person who has been granted standing to participate in particular 
proceedings before the Tribunal in terms of section 181 (c), read with Regulation 159;  
(j) “presiding member” means the member of the Tribunal designated by the chair to preside 
over particular proceedings;  
(k) “Reply” means a document as described in Regulation 144 and filed by an initiating party in 
response to an Answer;  
(l) “respondent”, when used in respect of 
(i) an application to review a notice issued by, or a decision of, the Commission, means  
(aa) the Commission, and  
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(bb) any other person concerned, except the applicant;  
(ii) any other application, means the person against whom the relief is sought;  
(iii) a Complaint Referral, means the person against whom that complaint has been 
initiated; or  
(iv) a Dispute Referral, means any party to the dispute other than the initiating party;  
 
...  
 
 
Part B–– Forms and Notices with respect to certain remedies 
 
130.  
Request for Commission or Panel to act on behalf of complainant  
See s. 157 (2).  
A complainant may give written authorization to the Commission or the Panel to commence 
proceedings in the name of the complainant, as contemplated in section 157 (2), by so indicating 
on Form CoR 135.1 at the time of filing a complaint.  
 
... 
 
 
Part C––Alternative Dispute Resolution 
 
132.  
Alternative dispute resolution procedures  
See s. 156 (a), 157, 158, 166 (1) and 169 (1)(b)  
(1) A person may refer a matter for alternative dispute resolution to the Tribunal or to an 
accredited entity, as contemplated in section 166 (1) and elsewhere in the Act, by filing a 
completed Form CTR 132.1 with the Tribunal or the accredited entity.  
(2) The Commission or the Panel may refer a complaint to be resolved by alternative dispute 
resolution, as contemplated in section 169 (1)(b), by delivering a copy of Form CTR 132.2, to 
the complainant, the respondent and the Tribunal or accredited dispute resolution entity.  
(3) A Certificate of Failed Dispute Resolution, as contemplated in section 166 (2), must be in 
Form CTR 132.3.  
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133.  
Forms of order resulting from alternative dispute resolution procedures  
See s. 167  
A consent order, as contemplated in section 167, must be set out in a form satisfactory to the 
High Court, in terms of its rules.  
 
134.  
Accreditation of alternative dispute resolution providers  
See s. 166(4)(a)(iii) and (5)  
(1) An application for accreditation as an alternative dispute resolution provider must be made to 
the Commission in Form CoR 134.1  
(2) A certificate accrediting an entity as an alternative dispute resolution provider must be in 
Form CoR 134.2  
 
 
Part C–– Commission or Panel Complaint and Investigation Procedures 
 
135.  
Filing of complaints with the Commission  
See s. 156 (d), 157, 168 and 169 (1).  
(1) A complaint filed with the Commission or the Panel must be in Form CoR 135.1.  
(2) At any time before the Commission or Panel has concluded its consideration of a complaint, 
the complainant may withdraw the complaint.  
(3) The Commission or the Panel may continue to investigate a complaint after it has been 
withdrawn, as if the Commission or Panel had initiated it as contemplated in section 168 (2).  
(4) A notice of non-investigation of a complaint by the Commission or the Panel, as 
contemplated in section 169 (1)(a), must be in Form CoR 135.2.  
 
... 
 
137.  
Investigation of complaints  
See s. 169 and 176 to 179  
(1) A notice to investigate issued by the Commission or the Panel in terms of section 169 (1)(c) 
must be in Form CoR 137.1  
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(2) A summons issued by the Commission or the Panel in terms of section 176 (1) must be in 
Form CoR 137.2.  
(3) If a person to whom a summons has ben issued is required to produce in evidence any 
document or thing in the witness's possession, the summons must specify the document or thing 
to be produced.  
(4) After the summons has been issued, it must be served by the sheriff in any manner authorised 
by the High Court Rules.  
(5) A person who has been required to produce any document or thing to the Commission must 
hand it over to the recording officer as soon as possible after service of the summons, unless the 
person claims that the document or thing is privileged.  
(6) At any time during an investigation, the Commission or the Panel, as the case may be, may  
(a) informally request additional information from a party; or  
(b) require a party to provide additional information, at any time, by delivering to the 
party a demand in Form 137.3, setting out the specific information that is required.  
(7) If, at any time, the Commission or the Panel has reasonable grounds to believe that a 
document filed in respect of an investigation contains false or misleading information, the 
Commission or Panel may issue a Demand for Corrected Information in Form 137.4 to the 
person who filed that document.  
(8) Within 5 business days after being served with a Demand for Corrected Information, the 
person concerned may apply to the Tribunal for an order confirming or setting aside the Demand.  
(9) If a person does not apply to the Tribunal within the time allowed by sub-regulation (8) or, if 
the Tribunal, on hearing the appeal, partially or entirely confirms the Demand, the person 
concerned must file corrected information.  
(10) If the Tribunal, on hearing an application in terms of sub-regulation (8), sets aside the 
Demand entirely, the Demand is a nullity.  
 
138.  
Resolving complaints by proposed consent order  
See s 170 (1)(d) and 173  
(1) If, at any time before concluding its consideration of a complaint, the Commission believes 
that the respondent may be prepared to agree terms of a proposed order, the Commission may  
(a) notify the complainant, in writing, that a consent order may be recommended; and  
(b) invite the complainant to inform the Commission in writing within 10 business days 
after receiving that notice  
(i) whether the complainant is prepared to accept damages under such an order; 
and  
(ii) if so, the amount of damages claimed.  
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(2) If the Commission and the respondent agree the terms of an appropriate order, the 
Commission must 
(a) refer the complaint to the High Court in accordance with its Rules;  
(b) attach to the referral 
(i) a draft order in a form consistent with the High Court Rules, and 
(aa) setting out each section of the Act or of a company’s Memorandum of 
Incorporation or Rules that has been contravened;  
(bb) setting out the terms agreed between the Commission and the 
respondent, including, if applicable, the amount of damages agreed 
between the respondent and the complainant; and  
(cc) signed by the Commission and the respondent indicating their consent 
to the draft order; and  
(ii) a Consent to Order in Form CoR 138, completed by the complainant, if 
applicable; and  
(c) serve a copy of the referral and draft order on the respondent and the complainant.  
(3) The Commission must not include an order of damages in a draft consent order unless the 
complainant expressly consented that order for damages in Form CoR 138.  
(4) A draft consent order may be submitted to the Court in terms of section 173 and this Rule 
notwithstanding the refusal by a complainant to consent to including an award of damages in that 
draft order.  
 
139.  
Compliance notices and certificates  
See s. 170 (1)(g), 171 and 172  
(1) A Compliance Notice issued by the Commission, or by the Executive Director of the Panel, 
as contemplated in section 171, must be in Form CoR 139.1.  
(2) A Compliance Certificate issued by the Commission, or by the Executive Director of the 
Panel, as contemplated in section 171, must be in Form CoR 139.2.  
 
140.  
Procedures following investigation  
See s. 170  
(1) A Notice of Referral by the Commission or the Panel of a complaint to another regulatory 
agency, as contemplated in section 170 (1) (b), must be in form CoR 140.1 and delivered to the 
complainant, the respondent, and the other relevant regulatory agency.  
(2) A Notice of Non-referral issued by the Commission or the Panel, as contemplated in section 
170 (1)(c), must be in Form CoR 140.2.  
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(3) A Complaint Referral to the Tribunal must be in Form CTR 140, and  
(a) may allege alternative contraventions of the Act based on the same facts; and  
(b) must be supported by an affidavit setting out in numbered paragraphs 
(i) a concise statement of the particulars of the complaint; and  
(ii) the points of law, or material facts relevant to the complaint; and  
(c) must be served on each person named as a respondent.  
 
 
Part D–– Initiating Tribunal Procedures 
 
141.  
Complaint Referrals to the Tribunal  
A complaint proceeding to be adjudicated by the Tribunal may be initiated only by filing a 
Complaint Referral as contemplated in section 170 (1)(b), and in accordance with Regulation 
140.  
 
142.  
Applications to the Tribunal in respect of matters other than complaints  
(1) A person may apply to the Tribunal for an order in respect of any matter contemplated by the 
Act, or these Regulations, by completing and filing with the Tribunal’s recording officer 
(a) an Application in Form CTR 142; and  
(b) a supporting affidavit setting out the facts on which the application is based.  
(2) The applicant must serve a copy of the application and affidavit on each respondent named in 
the application, within 5 business days after filing it.  
(3) An application in terms of this Regulation must  
(a) indicate the basis of the application, stating the section of the Act or these Regulations 
in terms of which the Application is made; and  
(b) depending on the context -  
(i) set out the Commission's decision that is being appealed or reviewed;  
(ii) set out the decision of the Tribunal that the applicant seeks to have varied or 
rescinded;  
(iii) set out the regulation in respect of which the applicant seeks condonation; or  
(c) indicate the order sought; and  
(d) state the name and address of each person in respect of whom an order is sought.  
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143.  
Answer  
(1) Within 20 business days after being served with a Complaint Referral, or an application, that 
has been filed with the Tribunal, a respondent who wishes to oppose the complaint or application 
must  
(a) serve a copy of an Answer on the initiating party; and  
(b) file the Answer with proof of service.  
(2) An Answer that raises only a point of law must set out the question of law to be resolved.  
(3) Any other Answer must be in affidavit form, setting out in numbered paragraphs 
(a) a concise statement of the grounds on which the complaint or application is opposed;  
(b) the material facts or points of law on which the respondent relies; and  
(c) an admission or denial of each ground, and of each material fact relevant to each 
ground, set out in the complaint or application.  
(4) An allegation of fact set out in an initiating document that is not specifically denied or 
admitted in an Answer must be regarded as having been admitted.  
(5) In an Answer, the respondent must qualify or explain a denial of an allegation, to the extent 
necessary in the circumstances.  
 
144.  
Reply  
(1) Within 15 business days after being served with an Answer that raises issues not addressed in 
the initiating doucment, other than a point of law alone, the initiating party may 
(a) serve a Reply on the other parties; and  
(b) file a copy of the Reply and proof of service.  
(2) A Reply must be in affidavit form, setting out in numbered paragraphs 
(a) an admission or denial of each new ground or material fact raised in the Answer; and  
(b) the position of the replying party on any point of law raised in the Answer.  
(3) If the initiating party does not file a Reply, they will be deemed to have denied each new 
issue raised in the Answer, and each allegation of fact relevant to each of those issues.  
 
145.  
Amending documents and Notices of Motion  
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(1) The initiating party may apply to the Tribunal by Notice of Motion at any time before the end 
of the hearing of the matter for an order authorising them to amend their initiating document as 
filed.  
(2) If the Tribunal allows an amendment, it must allow any other party affected by the 
amendment to file additional documents consequential to those amendments within a time period 
allowed by the Tribunal.  
(3) A Notice of Motion to be made before the Tribunal, for any purpose in terms of the Act and 
these Regulations, must be in Form CTR 145.  
 
146.  
Completion of file  
Subject to any order made by the Tribunal, the filing of documents is complete when a initiating 
document or Answer has not been responded to within the time allowed.  
 
147.  
Late filing, extension and reduction of time  
(1) A party to any matter may apply to the Tribunal to condone late filing of a document, or to 
request an extension or reduction of the time for filing a document, by filing a request in form 
CTR 147.  
(2) Upon receiving a request in terms of sub-regulation (1), the recording officer, after consulting 
the parties to the matter, must set the matter down for hearing at the earliest convenient date.  
 
148.  
Withdrawals and postponements  
(1) At any time before the Tribunal has determined a matter, the initiating party may withdraw 
all or part of the matter by 
(a) serving a Notice of Withdrawal in form CTR 148 on each party; and  
(b) filing the Notice of Withdrawal with proof of service.  
(2) If the parties agree to postpone a hearing, the initiating party must notify the recording officer 
as soon as possible.  
(3) Subject to any provision of the Act to the contrary 
(a) a Notice of Withdrawal may include a consent to pay costs; and  
(b) if no consent to pay costs is contained in a Notice of Withdrawal the other party may 
apply to the Tribunal by Notice of Motion for an appropriate order for costs.  
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Part E – Conduct of Tribunal Proceedings 
 
149. Pre-hearing conferences  
(1) Before, or within 20 business days after, the filing of documents is completed, a member of 
the Tribunal assigned by the Chairperson may convene a pre-hearing conference on a date and at 
a time determined by that member with 
(a) the initiating party;  
(b) each complainant in the matter;  
(c) each Respondent; and  
(d) any intervenors.  
(2) If a point of law has been raised, and it appears to the assigned member of the Tribunal at a 
pre-hearing conference to be practical to resolve that question before proceeding with the 
Conference, the member may 
(a) direct the recording officer to set only that question down for hearing by the Tribunal; 
and  
(b) may adjourn the pre-hearing conference pending the resolution of that question by the 
Tribunal.  
(3) The assigned member of the Tribunal may adjourn a pre-hearing conference from time to 
time.  
(4) Pre-hearing conferences may be conducted in person or by telephone or both, need not follow 
formal rules of procedure, and are not open to the public.  
(5) At a pre-hearing conference, the assigned member of the Tribunal may  
(a) establish procedures for protecting confidential information, including the terms under 
which participants may have access to that information;  
(b) direct the Commission to investigate specific issues or obtain certain evidence; or  
(c) give directions in respect of 
(i) technical or formal amendments to correct errors in any documents filed in the 
matter;  
(ii) any pending Notices of Motion;  
(iii) clarifying and simplifying the issues;  
(iv) obtaining admissions of particular facts or documents;  
(v) the production and discovery of documents whether formal or informal;  
(vi) witnesses to be called by the Tribunal at the hearing, the questioning of 
witnesses and the language in which each witness will testify;  
(vii) a timetable for  
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(aa) the exchange of summaries of expert opinions or other evidence that 
will be presented at the hearing; and  
(bb) any other pre-hearing obligations of the parties;  
(viii) determine the procedure to be followed at the hearing, and its expected 
duration;  
(ix) a date, time and schedule for the hearing; or  
(x) any other matters that may aid in resolving the matter.  
(6) At a pre-hearing conference, the assigned member of the Tribunal may require each 
participant to submit at a date to be determined, but before the hearing, a written statement 
summarising its argument, if any, with respect to the complaint, and identifying what it believes 
are the major unresolved issues.  
(7) After concluding a pre-hearing conference, the assigned member of the Tribunal must issue 
an order recording any agreements or rulings arising from matters considered at the pre-hearing 
conference.  
(8) A member of the Tribunal assigned by the Chairperson may schedule a further pre-hearing 
conference on their own motion, and the provisions of this regulation apply to such a conference.  
 
150.  
Settlement conference  
At any time before the Tribunal makes a final order in a matter, the Tribunal, on its own 
initiative or at the request of the participants, may order an adjournment of the proceedings to 
allow the participants to attempt to reach agreement on any outstanding issue.  
 
151.  
Set down of matters  
(1) If a matter has been postponed to a date to be determined in the future, any party to the matter 
may apply to the recording officer for it to be re-enrolled, but no preference may be given to that 
matter on the roll, unless the Chairperson decides otherwise.  
(2) The recording officer must allocate a time, date and place for the hearing and send a Notice 
of Hearing in form CTR 151 to each party.  
(3) If a matter is postponed to a specific date, the recording officer need not send a Notice of Set 
Down to the parties.  
 
152.  
Matters struck-off  
(1) The Tribunal member presiding at a hearing may strike a matter off the Roll if the initiating 
party is not present.  
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(2) If a matter is struck off the roll, the matter may not be re-enrolled unless 
(a) the party concerned files an affidavit setting out a satisfactory explanation for the 
failure to attend the hearing; and  
(b) a member of the Tribunal assigned by the Chairperson, on considering the explanation 
offered, orders the matter to be re-enrolled.  
 
153.  
Default orders  
(1) If a person served with an initiating document has not filed a response within the prescribed 
period, the initiating party may apply to have the order, as applied for, issued against that person 
by the Tribunal.  
(2) On an application in terms of sub-regulation (1), the Tribunal may make an appropriate order  
(a) after it has heard any required evidence concerning the motion; and  
(b) if it is satisfied that the notice or application was adequately served.  
(3) Upon an order being made in terms of sub-regulation (2), the recording officer must serve the 
order on the person described in subsection (1) and on every other party.  
 
154.  
Conduct of hearings  
(1) If, in the course of proceedings, a person is uncertain as to the practice and procedure to be 
followed, the member of the Tribunal presiding over a matter  
(a) may give directions on how to proceed; and  
(b) for that purpose, if a question arises as to the practice or procedure to be followed in 
cases not provided for by these Regulations, the member may have regard to the High 
Court Rules.  
(2) Subject to these Regulations, the member of the Tribunal presiding over a matter may 
determine the time and place for the hearing before the Tribunal.  
(3) The Tribunal may condone any technical irregularities arising in any of its proceedings.  
 
155.  
Record of hearing  
The recording officer must compile a record of any proceeding in which a hearing has been held, 
including  
(a) the initiating document, and any answers or replies filed in the matter;  
(b) the notice of any hearing;  
(c) any interlocutory orders made by the Tribunal or a member;  
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(d) all documentary evidence filed with the Tribunal;  
(e) the transcript, if any, of the oral evidence given at the hearing; and  
(f) the final decision of the Tribunal and the reasons.  
 
... 
 
160.  
Summoning witnesses  
(1) If the Tribunal requires a witness to attend any proceedings to give evidence it may have a 
summons issued by the recording officer in form CTR 160 for that purpose.  
(2) If a witness is required to produce in evidence any document or thing in the witness's 
possession, the summons must specify the document or thing to be produced.  
(3) After the summons has been issued, it must be served by the sheriff in any manner authorised 
by the High Court Rules.  
(4) A witness who has been required to produce any document or thing at the proceedings must 
hand it over to the recording officer as soon as possible after service of the summons, unless the 
witness claims that the document or thing is privileged.  
 
... 
 
 
Part F–– Maximum Administrative Fines and Determination of Turnover 
 
163.  
Maximum administrative fines  
See s. 175  
The maximum administrative fine, as contemplated in section 175 (5), is R 1 million.  
 
164.  
Manner of calculating assets and turnover  
See s. 175 (3) and 223  
(1) Subject to the following provisions of this regulation, for all purposes of the Act other than 
Chapter 5, and for all purposes of these Regulations other than Chapter 5, the assets and turnover 
of a company at any particular time must be calculated in accordance with 
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(a) the financial reporting standards applicable to that company, as set out in Regulation 
27; or  
(b) SA GAAP, as defined in Regulation 26 (1)(f), in the case of a company in respect of 
which no financial reporting standards have been prescribed.  
(2) At any particular time, the asset value of 
(a) a company, other than a holding company, is equal to the gross value of the 
company’s assets as shown on the company’s balance sheet in its most recent annual 
financial statements; or  
(b) a holding company is equal to the gross value of the consolidated assets of the 
company and its subsidiaries, as shown on the company’s balance sheet in its most recent 
annual financial statements, adjusted in either case in accordance with sub-regulation (3).  
(3) If, between the date of the most recent annual financial statements and the date at which a 
calculation of a company’s asset value is to be calculated, the company has acquired or divested 
itself of any subsidiary, or has entered into a joint venture not shown on those statements  
(a) the following items must be added to the calculation of the company’s asset value, to 
the extent that any such item would be required to be included in the company’s assets on 
its annual financial statements:  
(i) the value of each such recently acquired asset; and  
(ii) any asset received by the company in exchange for a recently divested asset; 
and  
(b) the following items may be deducted from the company’s asset value, to the extent 
that any such item was included as an asset on the company’s most recent annual 
financial statements:  
(i) the value of each such recently divested asset at the date of divestiture; and  
(ii) any asset that was used by the company to acquire a recently acquired asset.  
(4) At any particular time, the annual turnover of 
(a) a company other than a holding company is the gross revenue of that company from 
income in, into or from the Republic, arising from the following transactions or events, as 
recorded on the company’s most recent annual financial statements:  
(i) the sale of goods;  
(ii) the rendering of services; or  
(iii) the use by other persons of the company’s assets yielding interest, royalties, 
or dividends; or  
(b) a holding company is the consolidated gross revenue of that company and each of its 
subsidiaries from income in, into or from the Republic, arising from the following 
transactions or events, as recorded on the company’s most recent annual financial 
statements:  
(i) the sale of goods;  
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(ii) the rendering of services; or  
(iii) the use by other persons of the company’s assets yielding interest, royalties, 
or dividends, adjusted in accordance with sub-regulations (5) and (6), in either 
case.  
(5) In calculating the annual turnover of a company  
(a) any amount contemplated in sub-regulation (4) may be excluded to the extent that it is 
properly excluded from gross revenue in accordance with the applicable financial 
reporting standards referred to in sub-regulation (1);  
(b) taxes, rebates, or similar amounts calculated and paid or to be paid in direct relation to 
revenue as, for example, sales tax, VAT, excise duties or sales rebates, may be deducted 
from gross revenue; and  
(c) gains arising from non-current assets or from foreign curency transactions may be 
excluded from gross revenue.  
(6) If, between the date of the most recent annual financial statements and the date at which a 
calculation of a company’s annual turnover is to be calculated, the company has acquired or 
divested itself of any subsidiary, or entered into a joint venture not shown on those statements  
(a) the turnover generated by any such newly acquired asset must be included in the 
calculation of the company’s annual turnover, to the extent that any such item would be 
required to be included in the company’s income statements on its annual financial 
statements; and  
(b) the turnover generated in the previous financial year by any such newly divested asset 
may be excluded in the calculation of the company’s annual turnover, to the extent that 
any such item was included in the company’s income statements on its most recent 
annual financial statements.  
 
... 
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REPUBLIC OF SOUTH AFRICA 
Government Gazette 
Vol. 534 Cape Town 22 December 2009 No. 32832 
 
COMPANIES REGULATIONS PURSUANT TO THE ACT:  
FOR PUBLIC COMMENT  
 
COMPANIES REGULATIONS, 2010 
(“Draft Companies Regulations 2010”) 
 
 
Chapter 1 - General Provisions 
 
Part A – Interpretation 
 
1.  
Short title  
Authority: s. 223 (1)(d)(ii)  
These Regulations may be cited as the Companies Regulations, 2010.  
 
2.  
Definitions  
Authority: s. 223 (1)(d)(ii)  
In these Regulations, unless the context indicates otherwise  
... 
(c) “initiating document”, depending on the context, means –  
 (i) an application submitted to a regulatory agency;  
 (ii) a complaint submitted to the Commission or the Panel;  
 (iii) a Complaint Referral by the Commission to the Tribunal; or  
 (iv) a Complaint referral directly by a complainant to the Tribunal;  
... 
 (i) “Regulation” includes any Table or Form included within or referred to in a Regulation;  
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(j) “regulatory agency” means the Commission, the Panel, the Tribunal or the Board;  
 (l) “the Act” means the Companies Act, 2008 (Act No. 71 of 2008), as amended from time to 
time; and  
... 
3.  
Interpretation  
Authority: s. 223 (1)(d)(ii)  
(1) In these Regulations  
 (a) a reference to a section by number refers to the corresponding section of the Act;  
(b) a reference to a Regulation by number refers to the corresponding provision of these 
Regulations; and  
(c) a reference to a sub-regulation or other partial Regulation by number refers to the 
corresponding clause of the Regulation in which the reference appears.  
(2) A word or expression that is defined in section 1, or elsewhere in the Act to the extent 
applicable in particular circumstances, bears the same meaning in these Regulations as in the 
Act.  
 
... 
 
Part B – Guidelines, Practice Notes, Forms, Notices and other documents 
 
... 
 
Part C – Transparency, accountability and integrity of companies 
 
... 
 
28.  
Financial Reporting Standards  
Authority: s. 29(4)  
(1) In this Regulation,  
(a) “IFRS” means the International Financial Reporting Standards as adopted from time 
to time by the International Accounting Standards Board or its successor body and 
approved for use in South Africa from time to time by the Council; and  
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(b) “IFRS for SMEs” means the International Financial Reporting Standards for Small 
and Medium Enterprises, as adopted from time to time by the International Accounting 
Standards Board or its successor body and approved for use in South Africa from time to 
time by the Council.  
(2) For any particular company, any financial statements contemplated in section 28 or 29 must 
comply with the applicable standards for that category of company as follows:  
 
State owned and Profit companies 
State owned companies.  
IFRS, but in the case of any conflict with any requirements in terms of the Public Finance 
Management Act, the Public Audit Act, or other applicable national legislation, the latter 
prevails.  
Public companies listed on an exchange.  
IFRS, but in the case of any conflict with the applicable listing requirements of the relevant 
exchange, the latter prevails.  
Public companies not listed on an exchange.  
IFRS  
Profit companies, other than public companies, that are required in terms of Regulation 29 
(1)(a) to have their annual financial statements audited.  
IFRS  
Profit companies that are required in terms of Regulation 30(2)(b) to have their annual financial 
statements independently reviewed.  
IFRS for SMEs  
Profit companies that are (a) required in terms of Regulation 30(2)(a) to have their annual 
financial statements independently compiled and reported, or (b) exempted from having their 
annual financial statements audited or reviewed.  
There is no prescribed Financial Reporting Standard.  
 
Non-Profit Companies 
Non Profit Companies that are required in terms of Regulation 29(1)(a) to have their annual 
financial statements audited.  
IFRS, but in the case of any conflict with any requirements in terms of the Public Finance 
Management Act, the Public Audit Act, or other applicable national legislation, the latter 
prevails.  
Non profit companies that are required in terms of Regulation 29(1)(b) to have their annual 
financial statements audited.  
IFRS  
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Non profit companies that are required in terms of Regulation 30(2)(b) to have their annual 
financial statements independently reviewed.  
IFRS for SMEs  
Non profit companies that are required in terms of Regulation 30(2)(a) to have their annual 
financial statements independently compiled and reported.  
There is no prescribed Financial Reporting Standard.  
 
29.  
Categories of companies required to be audited  
Authority: s. 30 (2), read with 30 (7)  
(1) In addition to public companies and state owned companies, a company that falls within any 
of the following categories with respect to any particular financial year must have its annual 
financial statements for that financial year audited:  
(a) Any profit or non-profit company if, in the ordinary course of its activities, it holds 
assets in a fiduciary capacity for a broad group of persons who are not related to the 
company, whether it does so –  
(i) as its primary activity; or  
(ii) incidental to its primary activity in any manner contemplated in terms of 
section 65 (2) of the Consumer Protection Act, 2008.  
(b) Any non-profit company, if it –  
(i) was incorporated  
(aa) directly or indirectly by the state, an organ of state, a state-owned 
company, an international entity, a foreign state entity or a foreign 
company; or  
(bb) primarily to perform a statutory or regulatory function in terms of any 
legislation, or to carry out a public function at the direct or indirect 
initiation or direction of an organ of the state, a state-owned company, an 
international entity, or a foreign state entity; or  
(ii) it solicits or accepts donations from the general public and –  
(aa) its assets, as reported on its annual financial statement for the 
immediately preceding year, exceeded R 60 Million; or  
(bb) its current expenditures, as reported on its annual financial statement 
for the immediately preceding year, exceeded R120 million.  
(c) Any profit or non-profit company that is subject to a compliance notice, in accordance 
with Regulation 32 (5)(b)(ii), requiring it to have its annual financial statement for that 
particular year audited.  
(2) Nothing in this regulation precludes a company  
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(a) that is required to prepare its financial statements to the standards of IFRS for SMEs 
from preparing its financial statements to the standards of IFRS instead; or  
(b) that is not subject to any prescribed standards from preparing its financial statements 
to the standards of either IFRS or IFRS for SMEs.  
 
30.  
Independent reviews of annual financial statements  
Authority: s. 30 (7)  
(1) This Regulation applies to any company that, with respect to any particular financial year, is 
neither –  
(a) required, in terms of the Act or Regulation 29, to have its annual financial statements 
for that financial year audited; or  
(b) exempted, in terms of section 30(2)(b)(ii), read with Regulation 31, from any 
requirement to have its annual financial statements for that year audited or reviewed.  
(2) Unless it is required by its Memorandum of Incorporation, or chooses voluntarily, to have its 
annual financial statements audited, a company to which this regulation applies must have its 
annual financial statements for a particular financial year  
(a) independently compiled and reported if, on its annual financial statement for the 
immediately preceding year, –  
(i) it reported assets totalling less that R 5 million; and  
(ii) it reported annual revenue, from its business activities in the case of a profit 
company, or from donations, grants, membership fees and business activities in 
the case of a non-profit company, of less than R 20 million; or  
(b) reviewed by an independent accounting professional  
(i) in accordance with the requirements of ISRE 2400, if –  
(aa) the company’s assets, as reported on its annual financial statements 
for the three immediately preceding financial years, averaged at least R100 
million; or  
(bb) the turnover of the company as calculated in accordance with 
Regulation 175, and as reported on its annual financial statements for the 
three immediately preceding financial years, averaged at least R200 
million; or  
(ii) in any other case, in accordance with the requirements of ISRS 4400, as 
promulgated from time to time.  
(3) For the purposes of this regulation  
(a) If a company has been existence for a shorter time than contemplated in sub-
regulation (2)(b), the calculation of the company’s average assets and turnover must be 
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made on the basis of the number of previous financial years for which the company has 
produced annual financial statements;  
(b) “ISRE 2400” means the International Standards for Review Engagements, as 
promulgated from time to time;  
(c) “ISRS 4400” means the International Standards for Independent Reviews, as 
promulgated from time to time;  
(d) “independent accounting professional” when used with respect to any particular 
company, means a person who  
(i) is a member in good standing of a professional body that is a member of the 
International Federation of Accountants; and  
(ii) does not have a personal financial interest in the company or a related or inter-
related company; and  
(iii) is not  
(aa) involved in the day to day management of the company’s business nor 
has been so involved at any time during the previous three financial years;  
(bb) a prescribed officer, or full-time executive employee, of the company 
or another related or inter-related company, or have been such an officer or 
employee at any time during the previous three financial years; or  
(cc) a material supplier or customer of the company, such that a reasonable 
and informed third party would conclude in the circumstances that the 
integrity, impartiality or objectivity of that professional is compromised by 
that relationship; and  
(iv) is not related to any person who falls within any of the criteria set out in 
clause (ii) or (iii).  
(e) “independently compiled and reported” means that the annual financial statements 
are prepared  
(i) by an independent accounting professional;  
(ii) on the basis of financial records provided by the company; and  
(iii) in accordance with any relevant financial reporting standards.  
(4) Section 90 (3), 92, and 93 (1) and (2), each read with the changes required by the context, 
applies to the conduct of an independent review in terms of this regulation and, for greater 
certainty, for all purposes of this regulation, a reference in any of those sections to an auditor 
must be regarded as referring to an independent accounting professional. 
  
31.  
General exemption from audit and review  
Authority: s. 30 (2)(b)(ii), read with s. 223  
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(1) Subject to any contrary requirement set out in its Memorandum of Incorporation, or to a 
compliance notice issued in terms of Regulation 32 (5)(b)(ii), a profit company that falls within 
the category of companies contemplated in section 30 (2)(b)(ii)(aa) or (bb) is unconditionally 
exempted in terms of the Act from the requirement to have its annual financial statement either 
audited or independently reviewed.  
(2) For greater certainty, nothing in section 30 (2)(b)(ii)(aa) or (bb), or sub-regulation (1), is to 
be construed as relieving a company of any obligation arising in terms any law other than this 
Act, a court order, or an agreement to which the company is a party, to have its annual financial 
statements audited or reviewed.  
 
32.  
Company annual returns  
Authority: s.33  
(1) If a company’s financial year end coincides with the anniversary date of its incorporation, the 
company must file its annual return in Form CoR 32.1 within 20 business days after the 
company’s board approves its annual financial statements in terms of section 30 (3)(c).  
(2) If a company’s financial year end does not coincide with the anniversary date of its 
incorporation  
(a) the company must file its annual return in Form CoR 32.1 within 20 business days 
after the anniversary date of its incorporation; and  
(b) if, in terms of section 33 (1)(a) or sub-regulation (3), the company is required to file a 
copy of its annual financial statements in conjunction with its annual return, that 
requirement will be satisfied if the company files its next ensuing annual financial 
statements within 20 business days after the company’s board approves those annual 
financial statements in terms of section 30 (3)(c).  
(3) A company that is –  
(a) required in terms of Regulation 29 to have its annual financial statements audited in a 
particular year, must file a copy of those statements as a supplement to its annual return, 
in accordance with sub-regulation (1) or (2) as applicable; or  
(b) not required in terms of the Act or Regulation 29 to have its annual financial 
statements audited in a particular year, but has nevertheless voluntarily had those 
statements audited must, at the option of the company, either  
(i) file a copy of those audited statements as a supplement to its annual return in 
accordance with sub-regulation (1) or (2) as applicable; or  
(ii) file a financial accountability supplement to its annual return in the relevant 
form as set out in sub-regulation (4); or  
(c) not required in terms of the Act or Regulation 29 to have its annual financial 
statements audited in a particular year, and has not voluntarily had those statements 
audited, must file a financial accountability supplement to its annual return in the relevant 
form as set out in sub-regulation (4).  
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(4) A company that elects or is required to file a financial accountability supplement to its annual 
return must file it with the annual return in  
(a) Form CoR 32.2 if the company is exempted from any audit or review requirement as 
contemplated in Regulation 31;  
(b) Form CoR 32.3 if the company is a non profit company that was required only to have 
its annual financial statements independently compiled and reported, as contemplated in 
Regulation 30 (2)(a);  
(c) Form CoR 32.4 if the company was required to have its annual financial statement 
independently reviewed, as contemplated in Regulation 30 (2)(b).  
(5) The Commission  
(a) must establish a systematic procedure to select and review a sampling of financial 
accountability supplements that have been filed in terms of this regulation, with the 
objects of –  
(i) monitoring compliance with the financial record keeping and financial 
reporting provisions of the Act; and  
(ii) identifying companies whose annual financial statements for a particular year 
should be audited; and  
(b) may issue a compliance notice to any such company either –  
(i) setting out changes that are required to the company’s practices to better 
comply with the financial record keeping and financial reporting provisions of the 
Act; or  
(ii) requiring the company to have its most recent annual financial statements 
audited on the grounds that the activities of the company during the previous year 
raise a reasonable apprehension of potentially adverse consequences to the public, 
which cannot be dispelled without such an audit being performed.  
(6) A compliance notice issued in terms of this regulation is subject to every provision of the Act 
respecting compliance notices.  
(7) An external company must file its annual return in Form CoR 32.5 within 20 business days 
after the anniversary date of its registration as an external company.  
 
... 
 
Chapter 7 - Complaints, Applications and Tribunal Hearings 
 
Part A – Definitions Used in This Chapter 
 
136.  
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Definitions  
In this Chapter, unless the context indicates otherwise –  
(a) “Answer” means a document as described in Regulation 148 and filed by a respondent;  
(b) “applicant” means a person who submits an application to the Tribunal in terms of Act or 
this Chapter;  
(c) “Application” means a request submitted to the Tribunal in terms of the Act or these 
Regulations;  
(d) “complaint” means  
(i) a matter that has been submitted to the Commission in terms of section 168 (1)(b);  
(ii) a matter initiated by the Commission in terms of section 168 (2); or  
(iii) a matter that the Minister has directed the Commission to investigate, in terms of 
section 168 (3).  
(e) “Complaint Referral” means an initiating document as described in Regulation 149 for the 
purposes contemplated in section 170 (1)(b);  
(f) “Dispute Referral” means an initiating document as described in Regulation 138 for the 
purposes of referring a dispute for alternative resolution to the Tribunal or an accredited entity, 
as contemplated in section 166 (1);  
(g) “initiating document”, depending on the context, means either an Application, Complaint 
Referral, or a Dispute Referral;  
(h) “initiating party”, depending on the context, means  
(i) in the case of a Complaint Referral, the Commission, or other person referred to in 
Regulation 149;  
(ii) in the case of a Dispute Referral, the person who referred the matter to the Tribunal or 
accredited enty in terms of section 166 (1), read with Regulation 138;  
(iii) in any other proceedings, the Applicant;  
... 
(l) “Reply” means a document as described in Regulation 152 and filed by a respondent;  
(m) “respondent”, when used in respect of  
(i) an application to review a notice issued by, or a decision of, the Commission, means  
(aa) the Commission, and  
(bb) the person concerned, if that person is not the applicant;  
(ii) any other application, means the person against whom the relief is sought;  
(iii) a Complaint Referral, means the person against whom that complaint has been 
initiated; or  
(iv) a Dispute Referral, means any party to the dispute other than the initiating party;  
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(n) “sheriff” means a person appointed in terms of section 2 of the Sheriff's Act, 1986 (Act 90 of 
1986), and includes a person appointed in terms of section 5 and section 6 of that Act as an 
acting sheriff and a deputy sheriff, respectively.  
 
137.  
Accreditation of alternative dispute resolution providers  
Authority s. 166(4)(a)(iii) and (5)  
(1) An application for accreditation as an alternative resolution dispute provider must be made to 
the Commission in Form CoR 137.1.  
(2) A notice accrediting an entity as an alternative dispute resolution provider must be in form 
CoR 137.2.  
 
138.  
Alternative dispute resolution procedures  
(1) A person may refer a matter for alternative dispute resolution to the Tribunal or to an 
accredited entity, as contemplated in section 166 (1) by filing a completed Form CTR 99.1 with 
the Tribunal or accredited entity.  
(2) A Certificate of Failed Dispute Resolution, as contemplated in section 166 (2), must be in 
Form CTR 138.2.  
(3) A consent order, as contemplated in section 167, must be set out in a form satisfactory to the 
High Court, in terms of its rules.  
 
 
Part C – Commission Complaint and Investigation Procedures 
 
139.  
Receipt and filing of complaints  
(1) A complaint to the Commission must be in form 139.1.  
(2) A notice of non-investigation by the Commission must be in Form 139.2.  
(3) A notice of referral by the Commission of a matter to alternative dispute resolution, must be 
in Form 139.3.  
 
140.  
Withdrawal of complaints  
(1) At any time before the Commission has referred a complaint to the Tribunal, the complainant 
may withdraw the complaint.  
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(2) The Commission may continue to investigate a complaint after it has been withdrawn, as if 
the Commission had initiated it.  
 
... 
 
142.  
Consent orders  
(1) If, at any time before issuing a Notice of Non-referral of a complaint, or referring a complaint 
to the Tribunal, it appears to the Commission that the respondent may be prepared to agree terms 
of a proposed order, the Commission –  
(a) must notify the complainant, in writing, that a consent order may be recommended to 
the Tribunal; and  
(b) invite the complainant to inform the Commission in writing within 10 business days 
after receiving that notice –  
(i) whether the complainant is prepared to accept damages under such an order; 
and  
(ii) if so, the amount of damages claimed.  
(2) If the Commission and the respondent agree the terms of an appropriate order, the 
Commission must –  
(a) refer the complaint to the Tribunal in form CoR 142.1;  
(b) attach to the referral  
(i) a draft order in Form CTR 142.2  
(aa) setting out each section of the Act or of a company’s Memorandum of 
Incorporation or Rules that has been contravened;  
(bb) setting out the terms agreed between the Commission and the 
respondent, including, if applicable, the amount of damages agreed 
between the respondent and the complainant; and  
(cc) signed by the Commission and the respondent indicating their consent 
to the draft order; and  
(ii) a Consent to Order in form CoR 142.3, completed by the complainant, if 
applicable; and  
(c) serve a copy of the referral and draft order on the respondent and the complainant.  
(3) The Commission must not include an order of damages in a draft consent order unless it is 
supported by a completed Consent to Damages, in form CoR 142.4.  
(4) A draft consent order may be submitted to the Tribunal in terms of section 173 and this Rule 
notwithstanding the refusal by a complainant to consent to including an award of damages in that 
draft order.  
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143.  
Commission investigations  
(1) A notice to investigate issued by the Commission in terms of section 169 (1)(c) must be in 
Form 143.1  
(2) A summons issued by the Commission in terms of section. 176 (1) must be in Form CoR 
143.2.  
 
144.  
Request for additional information  
(1) At any time during an investigation, the Commission may  
(a) informally request additional information from a party; and  
(b) require a party to provide additional information, at any time, by delivering to the 
party a demand in Form 144.1, setting out the specific information that the Commission 
requires.  
(2) If, at any time, the Commission has reasonable grounds to believe that a document filed in 
respect of a investigation contains false or misleading information, the Commission may issue a 
Demand for Corrected Information in Form 144.2 to the person that filed that document.  
(3) Within 5 business days after being served with a Demand for Corrected Information, the 
person concerned may appeal to the Tribunal for an order confirming or setting aside the 
Demand.  
(4) If a person does not appeal a Demand for Corrected Information within the time allowed by 
sub-regulation (1), or if the Tribunal, on hearing the appeal, confirms the demand in whole or in 
part the person concerned must file corrected information.  
(5) If the Tribunal, on hearing an application in terms of sub-regulation (2), sets aside the 
Demand entirely, the Demand is a nullity.  
 
145.  
Procedures following investigation  
(1) A Notice of Non-referral issued by the Commission must be in Form CoR 145.1.  
(2) A Referral of Complaint to the Tribunal in terms of section 170 (1)(b) must be in Form CoR 
145.2.  
 
146.  
Compliance Notices and certificates  
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(1) A Compliance Notice issued by the Commisssion in terms of section 171 must be in Form 
CoR 146.1.  
(2) A Compliance Certificate issued by the Commission must be in Form CoR 146.2.  
 
147.  
Initiating applications  
(1) A person may apply to the Tribunal for an order in respect of any matter contemplated by the 
Act or these Regulations by completing and filing with the Tribunal’s recording officer –  
(a) an Application in Form CTR 147; and  
(b) a supporting affidavit setting out the facts on which the application is based.  
(2) The applicant must serve a copy of the application and affidavit on each respondent named in 
the application, within 5 business days after filing it.  
(3) An application in terms of this Regulation must  
(a) indicate the basis of the application; or  
(b) depending on the context  
(i) set out the Commission's decision that is being appealed or reviewed;  
(ii) set out the decision of the Tribunal that the applicant seeks to have varied or 
rescinded;  
(iii) set out the regulation in respect of which the applicant seeks condonation;  
(c) indicate the order sought; and  
(d) state the name and address of each person in respect of whom an order is sought.  
 
148.  
Answering and Replying affidavits  
(1) Within 10 business days after being served with an application for any relief other than 
condonation, a respondent against whom an order is sought  - 
(a) may serve an answering affidavit on the applicant, and on any other person against 
whom the order is sought; and  
(b) must file the affidavit with proof of service.  
(2) Within 10 business days after being served with an answering affidavit that raises issues not 
addressed in the application or its supporting affidavit, the applicant may -  
(a) serve a replying affidavit on the respondent, the Commission and on any other person 
against whom the order is sought; and  
(b) file a copy of the Replying affidavit and proof of service.  
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149.  
Initiating complaint proceedings  
(1) A Complaint Referral may be filed  
(a) by the Commission; or  
(b) by a complainant in Form CTR 149 within 20 business days after the Commission has 
issued, or has been deemed to have issued, a Notice of non-referral to that complainant.  
(2) If, in respect of a particular matter, more than one person files a Complaint Referral in terms 
of sub-regulation (1)(b), the recording officer must combine those referrals under a common case 
number.  
(3) The person who files a Complaint Referral must serve a copy of it within 3 business days 
after filing on  
(a) The respondent;  
(b) The Commission, if the Commission did not file the Referral; and  
(c) On each other person who has previously filed a Complaint Referral in that matter.  
 
150.  
Form of Complaint Referral  
(1) A complaint proceeding may be initiated only by filing a Complaint Referral in the 
prescribed form  
(2) A Complaint Referral must be supported by an affidavit setting out in numbered paragraphs - 
(a) a concise statement of the particulars of the complaint; and  
(b) the points of law, or material facts relevant to the complaint and relied on by the 
respondent.  
(3) A Complaint Referral may allege alternative prohibited practices based on the same facts.  
 
 
151.  
Answer  
(1) Within 20 business days after being served with a Complaint Referral filed by the 
Commission, a respondent who wishes to oppose the Complaint Referral must - 
(a) serve a copy of their Answer on the Commission; and  
(b) file the Answer with proof of service.  
(2) Within 20 business days after being served with a Complaint Referral filed by a person other 
than the Commission, a respondent who wishes to oppose the Complaint Referral must - 
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(a) serve a copy of their Answer on the Commission, on the person who filed the 
Referral, and on each other person who has previously filed a Complaint Referral in that 
matter; and  
(b) subject to sub-regulation (4), file the Answer with proof of service.  
(3) An Answer that raises only a point of law must set out the question of law to be resolved.  
(4) Any other Answer must be in affidavit form, setting out in numbered paragraphs  
(a) a concise statement of the grounds on which the Complaint is opposed;  
(b) the material facts or points of law on which the respondent relies; and  
(c) an admission or denial of each ground and of each material fact relevant to each 
ground set out in the Complaint Referral.  
(5) An allegation of fact set out in the Complaint Referral that is not specifically denied or 
admitted in an Answer will be deemed to have been admitted.  
(6) In an answer, the respondent must qualify or explain a denial of an allegation, if necessary in 
the circumstances.  
 
152.  
Reply  
(1) Within 15 business days after being served with an Answer that raises issues not addressed in 
the Complaint Referral, other than a point of law alone, the person who filed the Complaint 
Referral may - 
(a) serve a Reply on the respondent and the Commission, if the Commission did not file 
the Referral, and on each other person who filed a Complaint Referral in the matter; and  
(b) file a copy of the Reply and proof of service.  
(2) A Reply must be in affidavit form, setting out in numbered paragraphs - 
(a) an admission or denial of each new ground or material fact raised in the Answer; and  
(b) the position of the replying party on any point of law raised in the Answer.  
(3) If a person who filed a Complaint Referral does not file a Reply, they will be deemed to have 
denied each new issue raised in the Answer, and each allegation of fact relevant to each of those 
issues.  
 
Part E - Tribunal Proceedings 
 
153.  
Amending documents  
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(1) The person who filed a Complaint Referral may apply to the Tribunal by Notice of Motion in 
form CTR 153 at any time before the end of the hearing of that complaint for an order 
authorising them to amend their complaint referral as filed.  
(2) If the Tribunal allows the amendment, it must allow any other party affected by the 
amendment to file additional documents consequential to those amendments within a time period 
allowed by the Tribunal.  
 
154.  
Completion of file  
Subject to any order made by the Tribunal, the filing of documents is complete when a 
Complaint Referral or Answer has not been responded to within the time allowed.  
 
155.  
Late filing, extension and reduction of time  
(1) A party to any matter may apply to the Tribunal to condone late filing of a document, or to 
request an extension or reduction of the time for filing a document, by filing a request in form 
CTR 155.  
(2) Upon receiving a request in terms of sub-regulation (1), the recording officer, after consulting 
the parties to the matter, must set the matter down for hearing in terms of section 31(5) at the 
earliest convenient date.  
 
156.  
Pre-hearing conferences  
(1) Before, or within 20 business days after, the filing of documents is completed, a member of 
the Tribunal assigned by the Chairperson may convene a pre-hearing conference on a date and at 
a time determined by that member with - 
(a) the Commission;  
(b) each complainant who has filed a Complaint Referral;  
(c) intervenors; and  
(d) the Respondent.  
(2) If a point of law has been raised, and it appears to the assigned member of the Tribunal at a 
pre-hearing conference to be practical to resolve that question before proceeding with the 
Conference, the member may -  
(a) direct the recording officer to set only that question down for hearing by the Tribunal; 
and  
(b) may adjourn the pre-hearing conference pending the resolution of that question by the 
Tribunal, and the Court, if applicable.  
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(3) The assigned member of the Tribunal may adjourn a pre-hearing conference from time to 
time.  
(4) Pre-hearing conferences may be conducted in person or by telephone or both, need not follow 
formal Regulations of procedure, and are not open to the public.  
 
157.  
Other powers of member at pre-hearing conference  
(1) At a pre-hearing conference, the assigned member of the Tribunal may -  
(a) establish procedures for protecting confidential information, including the terms under 
which participants may have access to that information;  
(b) direct the Commission to investigate specific issues or obtain certain evidence; or  
(c) give directions in respect of  
(i) technical or formal amendments to correct errors in any documents filed in the 
matter;  
(ii) any pending Notices of Motion;  
(iii) clarifying and simplifying the issues;  
(iv) obtaining admissions of particular facts or documents;  
(v) the production and discovery of documents whether formal or informal;  
(vi) witnesses to be called by the Tribunal at the hearing, the questioning of 
witnesses and the language in which each witness will testify;  
(vii) a timetable for  
(aa) the exchange of summaries of expert opinions or other evidence that 
will be presented at the hearing; and  
(bb) any other pre-hearing obligations of the parties;  
(viii) determine the procedure to be followed at the hearing, and its expected 
duration;  
(ix) a date, time and schedule for the hearing; or  
(x) any other matters that may aid in resolving the complaint.  
 
(2) At a pre-hearing conference, the assigned member of the Tribunal may require each 
participant to submit at a date to be determined, but before the hearing, a written statement 
summarising its argument, if any, with respect to the complaint, and identifying what it believes 
are the major unresolved issues.  
(3) After concluding a pre-hearing conference, the assigned member of the Tribunal must issue 
an order recording any agreements or rulings arising from matters considered at the pre-hearing 
conference.  
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(4) A member of the Tribunal assigned by the Chairperson may schedule a further pre-hearing 
conference on their own motion, and the provisions of this rule apply to such a conference.  
 
158.  
Settlement conference  
At any time before the Tribunal makes a final order in a complaint proceeding, the Tribunal, on 
its own initiative or at the request of the participants, may order an adjournment of the 
proceedings to allow the participants to attempt to reach agreement on any outstanding issue.  
 
159.  
Initiating consent hearings  
(1) If a Complaint Referral is to be proceeded with by way of a consent order  
(a) Regulations 150 to 158 inclusive, do not apply to the Complaint Referral; and  
(b) the person filing the Complaint Referral must attach the following documents to it:  
(i) a Notice of Motion in form CTR 153, for a consent order to be made;  
(ii) a copy of each consent to order filed with the Commission in respect of the 
matter, if any; and  
(iii) a draft order in the terms agreed, signed by the Commission and the 
respondent indicating their consent to the order.  
(2) At any time before the Tribunal makes a final order in a complaint proceeding, a party may 
request the Tribunal to make a consent order by filing a Notice of Motion in form CTR 153 with 
the documents listed in sub-regulation (1)(b).  
(3) A party intending to file a Notice of Motion in terms of sub-regulation (3) –  
(a) must notify each complainant, in writing, that a consent order may be proposed to the 
Tribunal; and  
(b) invite the complainant to inform the Commission in writing within 5 business days 
after receiving that notice –  
(i) whether the complainant is prepared to accept damages under such an order; 
and  
(ii) if so, the amount of damages claimed.  
(4) A draft order filed in terms of this Rule must meet the requirements set out in Regulation 
160, read with the changes required by context.  
 
160.  
Consent hearings  
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(1) Upon receiving a draft consent order, the recording officer must convene a hearing of the 
Tribunal at the earliest possible date.  
(2) If the Tribunal refuses to make a consent order as requested, or requires any changes that a 
party is unwilling to accept  
(a) The Commission or other complainant, as the case may be, may, as of right, amend 
the Referral and statement of particulars;  
(b) The recording officer must serve each party, and complainant, if applicable, with -  
(i) a notice that the motion for a consent order has been denied; and  
(ii) a copy of the Complaint Referral and statement of particulars, in their original 
or amended form, as applicable;  
(c) the Tribunal must proceed to consider the complaint in accordance with these 
Regulations as they apply to contested complaints generally, after -  
(i) the time for an appeal from the decision of the Tribunal in terms of sub-
regulation (2) has expired; or  
(ii) if an appeal has been noted from that decision, after the Court has decided that 
appeal; and  
(d) none of the members of the Tribunal who considered the motion for the consent order 
may participate in any further proceedings relating to that complaint.  
 
... 
 
164.  
Summonsing witnesses  
(1) If the Tribunal requires a witness to attend any proceedings to give evidence it may have a 
summons issued by the recording officer in form CTR 164 for that purpose.  
(2) If a witness is required to produce in evidence any document or thing in the witness's 
possession, the summons must specify the document or thing to be produced.  
(3) After the summons has been issued, it must be served by the sheriff in any manner authorised 
by Rule 4 of the High Court Regulations.  
(4) A witness who has been required to produce any document or thing at the proceedings must 
hand it over to the recording officer as soon as possible after service of the summons, unless the 
witness claims that the document or thing is privileged.  
 
... 
 
167.  
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Withdrawals and postponements  
(1) At any time before the Tribunal has determined a matter, the initiating party may withdraw 
all or part of the matter by  
(a) serving a Notice of Withdrawal in form CTR 167 on each party; and  
(b) filing the Notice of Withdrawal with proof of service.  
(2) If the parties agree to postpone a hearing, the initiating party must notify the recording officer 
as soon as possible.  
(3) Subject to any provision of the Act to the contrary,  
(a) a Notice of Withdrawal may include a consent to pay costs; and  
(b) if no consent to pay costs is contained in a Notice of Withdrawal the other party may 
apply to the Tribunal by Notice of Motion in form CTR 153 for an appropriate order for 
costs.  
 
168.  
Set down of matters  
(1) If a matter has been postponed to a date to be determined in the future, any party to the matter 
may apply to the recording officer for it to be re-enrolled, but no preference may be given to that 
matter on the roll, unless the Chairperson decides otherwise.  
(2) The recording officer must allocate a time, date and place for the hearing and send a Notice 
of Hearing in form CTR 168 to each party.  
(3) If a matter is postponed to a specific date, the recording officer need not send a Notice of Set 
Down to the parties.  
 
169.  
Matters struck-off  
(1) The Tribunal member presiding at a hearing may strike a matter off the Roll if the initiating 
party is not present.  
(2) If a matter is struck off the roll, the matter may not be re-enrolled unless  
(a) that party concerned files an affidavit setting out a satisfactory explanation for the 
failure to attend the hearing; and  
(b) a member of the Tribunal assigned by the Chairperson, on considering the explanation 
offered, orders the matter to be re-enrolled.  
 
170.  
Default orders  
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(1) If a person served with an initiating document has not filed a response within the prescribed 
period, the initiating party may apply in accordance with Part 4 – Division E to have the order 
sought issued against that person by the Tribunal.  
(2) On an application in terms of sub-regulation (1), the Tribunal may make an appropriate order  
(a) after it has heard any required evidence concerning the motion; and  
(b) if it is satisfied that the notice or application was adequately served.  
(3) Upon an order being made in terms of sub-regulation (2), the recording officer must serve the 
order on the person described in subsection (1) and on every other party.  
 
171.  
Conduct of hearings  
(1) If, in the course of proceedings, a person is uncertain as to the practice and procedure to be 
followed, the member of the Tribunal presiding over a matter  
(a) may give directions on how to proceed; and  
(b) for that purpose, if a question arises as to the practice or procedure to be followed in 
cases not provided for by these Regulations, the member may have regard to the High 
Court Regulations.  
(2) Subject to these Regulations, the member of the Tribunal presiding over a matter may 
determine the time and place for the hearing before the Tribunal.  
(3) The Tribunal may condone any technical irregularities arising in any of its proceedings.  
 
172.  
Record of hearing  
The recording officer must compile a record of any proceeding in which a hearing has been held, 
including  
(a) The initiating document;  
(b) the notice of any hearing;  
(c) any interlocutory orders made by the Tribunal or a member;  
(d) all documentary evidence filed with the Tribunal;  
(e) the transcript, if any, of the oral evidence given at the hearing; and  
(f) the final decision of the Tribunal and the reasons.  
 
... 
 
Part F – Maximum Administrative Fines and Determination of Turnover 
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174.  
Maximum administrative fines  
The maximum administrative fine, as contemplated in section 175 (5), is R 1 million.  
 
175.  
Manner of calculating turnover  
For all purposes of the Act, the turnover of a company must be calculated in the manner set out 
in General Notice 253 of 2001 promulgated in terms of section 6 (1) of the Competition Act, 
1998.  
 
... 
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[“Treaty on European Union” (‘TEU’)] 
 
European Union 
Consolidated version of the Treaty on European Union and of the Treaty establishing the 
European Community as at 29 December 2006 
 
OJ C 321 E/2 
 
 
 
INTRODUCTORY NOTE 
This publication contains the Treaty on European Union and the consolidated version of the 
Treaty establishing the European Community, incorporating the amendments made by the Treaty 
of Athens, signed on 16 April 2003. It also reproduces all the Protocols annexed to those 
Treaties, as amended by the 2003 Act of Accession. 
This text has been produced for documentary purposes and does not involve the responsibility of 
the institutions. 
 
 
 
 
THE TREATY ON EUROPEAN UNION 
OJ C 321 E/7 
 
TITLE I  
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COMMON PROVISIONS  
 
... 
 
Article 5   
The Community shall act within the limits of the powers conferred upon it by this Treaty and of 
the objectives assigned to it therein.  
In areas which do not fall within its exclusive competence, the Community shall take action, in 
accordance with the principle of subsidiarity, only if and in so far as the objectives of the 
proposed action cannot be sufficiently achieved by the Member States and can therefore, by 
reason of the scale or effects of the proposed action, be better achieved by the Community.  
Any action by the Community shall not go beyond what is necessary to achieve the objectives of 
this Treaty.  
 
... 
 
Article 14  
1. The Community shall adopt measures with the aim of progressively establishing the internal 
market over a period expiring on 31 December 1992, in accordance with the provisions of this 
Article and of Articles 15, 26, 47(2), 49, 80, 93 and 95 and without prejudice to the other 
provisions of this Treaty.  
2. The internal market shall comprise an area without internal frontiers in which the free 
movement of goods, persons, services and capital is ensured in accordance with the provisions of 
this Treaty.  
3. The Council, acting by a qualified majority on a proposal from the Commission, shall 
determine the guidelines and conditions necessary to ensure balanced progress in all the sectors 
concerned.  
 
... 
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CHAPTER 3   APPROXIMATION OF LAWS  
 
...  
 
Article 95  
1. By way of derogation from Article 94 and save where otherwise provided in this Treaty, the 
following provisions shall apply for the achievement of the objectives set out in Article 14. The 
Council shall, acting in accordance with the procedure referred to in Article 251 and after 
consulting the Economic and Social Committee, adopt the measures for the approximation of the 
provisions laid down by law, regulation or administrative action in Member States which have as 
their object the establishment and functioning of the internal market.  
 
... 
 
PART FIVE: INSTITUTIONS OF THE COMMUNITY 
TITLE I  PROVISIONS GOVERNING THE INSTITUTIONS  
CHAPTER 1 THE INSTITUTIONS  
 
... 
 
SECTION 2  THE COUNCIL  
 
Article 202  
To ensure that the objectives set out in this Treaty are attained the Council shall, in accordance 
with the provisions of this Treaty:  
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— ensure coordination of the general economic policies of the Member States,  
— have power to take decisions,  
— confer on the Commission, in the acts which the Council adopts, powers for the 
implementation of the rules which the Council lays down. The Council may impose certain 
requirements in respect of the exercise of these powers. The Council may also reserve the right, 
in specific cases, to exercise directly implementing powers itself. The procedures referred to 
above must be consonant with principles and rules to be laid down in advance by the Council, 
acting unanimously on a proposal from the Commission and after obtaining the opinion of the 
European Parliament.  
 
… 
 
SECTION 4  THE COURT OF JUSTICE  
 
Article 220  
The Court of Justice and the Court of First Instance, each within its jurisdiction, shall ensure that 
in the interpretation and application of this Treaty the law is observed.  
In addition, judicial panels may be attached to the Court of First Instance under the conditions 
laid down in Article 225a in order to exercise, in certain specific areas, the judicial competence 
laid down in this Treaty.  
 
... 
 
Article 222  
The Court of Justice shall be assisted by eight Advocates-General. Should the Court of Justice so 
request, the Council, acting unanimously, may increase the number of Advocates-General.  
It shall be the duty of the Advocate-General, acting with complete impartiality and 
independence, to make, in open court, reasoned submissions on cases which, in accordance with 
the Statute of the Court of Justice, require his involvement.  
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... 
 
Article 230 
The Court of Justice shall review the legality of acts adopted jointly by the European Parliament 
and the Council, of acts of the Council, of the Commission and of the ECB, other than 
recommendations and opinions, and of acts of the European Parliament intended to produce legal 
effects vis-à-vis third parties.  
It shall for this purpose have jurisdiction in actions brought by a Member State, the European 
Parliament, the Council or the Commission on grounds of lack of competence, infringement of 
an essential procedural requirement, infringement of this Treaty or of any rule of law relating to 
its application, or misuse of powers.  
The Court of Justice shall have jurisdiction under the same conditions in actions brought by the 
Court of Auditors and by the ECB for the purpose of protecting their prerogatives.  
Any natural or legal person may, under the same conditions, institute proceedings against a 
decision addressed to that person or against a decision which, although in the form of a 
regulation or a decision addressed to another person, is of direct and individual concern to the 
former.  
The proceedings provided for in this Article shall be instituted within two months of the 
publication of the measure, or of its notification to the plaintiff, or, in the absence thereof, of the 
day on which it came to the knowledge of the latter, as the case may be.  
 
Article 231 
If the action is well founded, the Court of Justice shall declare the act concerned to be void. 
In the case of a regulation, however, the Court of Justice shall, if it considers this necessary, state 
which of the effects of the regulation which it has declared void shall be considered as definitive. 
 
...  
 
Article 234  
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The Court of Justice shall have jurisdiction to give preliminary rulings concerning:  
(a) the interpretation of this Treaty;  
(b) the validity and interpretation of acts of the institutions of the Community and of the ECB;  
(c) the interpretation of the statutes of bodies established by an act of the Council, where those 
statutes so provide.  
Where such a question is raised before any court or tribunal of a Member State, that court or 
tribunal may, if it considers that a decision on the question is necessary to enable it to give 
judgment, request the Court of Justice to give a ruling thereon.  
Where any such question is raised in a case pending before a court or tribunal of a Member State 
against whose decisions there is no judicial remedy under national law, that court or tribunal 
shall bring the matter before the Court of Justice.  
 
... 
 
Article 241  
Notwithstanding the expiry of the period laid down in the fifth paragraph of Article 230, any 
party may, in proceedings in which a regulation adopted jointly by the European Parliament and 
the Council, or a regulation of the Council, of the Commission, or of the ECB is at issue, plead 
the grounds specified in the second paragraph of Article 230 in order to invoke before the Court 
of Justice the inapplicability of that regulation.  
 
... 
 
CHAPTER 2  PROVISIONS COMMON TO SEVERAL INSTITUTIONS  
 
Article 249  
In order to carry out their task and in accordance with the provisions of this Treaty, the European 
Parliament acting jointly with the Council, the Council and the Commission shall make 
regulations and issue directives, take decisions, make recommendations or deliver opinions.  
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A regulation shall have general application. It shall be binding in its entirety and directly 
applicable in all Member States.  
A directive shall be binding, as to the result to be achieved, upon each Member State to which it 
is addressed, but shall leave to the national authorities the choice of form and methods.  
A decision shall be binding in its entirety upon those to whom it is addressed.  
Recommendations and opinions shall have no binding force.  
 
Article 250  
1. Where, in pursuance of this Treaty, the Council acts on a proposal from the Commission, 
unanimity shall be required for an act constituting an amendment to that proposal, subject to 
Article 251(4) and (5).  
2. As long as the Council has not acted, the Commission may alter its proposal at any time 
during the procedures leading to the adoption of a Community act.  
 
Article 251  
1. Where reference is made in this Treaty to this Article for the adoption of an act, the following 
procedure shall apply.  
2. The Commission shall submit a proposal to the European Parliament and the Council.  
The Council, acting by a qualified majority after obtaining the opinion of the European 
Parliament:  
— if it approves all the amendments contained in the European Parliament's opinion, may adopt 
the proposed act thus amended,  
— if the European Parliament does not propose any amendments, may adopt the proposed act,  
— shall otherwise adopt a common position and communicate it to the European Parliament.  
The Council shall inform the European Parliament fully of the reasons which led it to adopt its 
common position. The Commission shall inform the European Parliament fully of its position.  
If, within three months of such communication, the European Parliament:  
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(a) approves the common position or has not taken a decision, the act in question shall be 
deemed to have been adopted in accordance with that common position;  
(b) rejects, by an absolute majority of its component members, the common position, the 
proposed act shall be deemed not to have been adopted;  
(c) proposes amendments to the common position by an absolute majority of its component 
members, the amended text shall be forwarded to the Council and to the Commission, which 
shall deliver an opinion on those amendments.  
3. If, within three months of the matter being referred to it, the Council, acting by a qualified 
majority, approves all the amendments of the European Parliament, the act in question shall be 
deemed to have been adopted in the form of the common position thus amended; however, the 
Council shall act unanimously on the amendments on which the Commission has delivered a 
negative opinion. If the Council does not approve all the amendments, the President of the 
Council, in agreement with the President of the European Parliament, shall within six weeks 
convene a meeting of the Conciliation Committee.  
4. The Conciliation Committee, which shall be composed of the Members of the Council or their 
representatives and an equal number of representatives of the European Parliament, shall have 
the task of reaching agreement on a joint text, by a qualified majority of the Members of the 
Council or their representatives and by a majority of the representatives of the European 
Parliament. The Commission shall take part in the Conciliation Committee's proceedings and 
shall take all the necessary initiatives with a view to reconciling the positions of the European 
Parliament and the Council. In fulfilling this task, the Conciliation Committee shall address the 
common position on the basis of the amendments proposed by the European Parliament.  
5. If, within six weeks of its being convened, the Conciliation Committee approves a joint text, 
the European Parliament, acting by an absolute majority of the votes cast, and the Council, acting 
by a qualified majority, shall each have a period of six weeks from that approval in which to 
adopt the act in question in accordance with the joint text. If either of the two institutions fails to 
approve the proposed act within that period, it shall be deemed not to have been adopted.  
6. Where the Conciliation Committee does not approve a joint text, the proposed act shall be 
deemed not to have been adopted.  
7. The periods of three months and six weeks referred to in this Article shall be extended by a 
maximum of one month and two weeks respectively at the initiative of the European Parliament 
or the Council.  
 
... 
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Article 311 
The protocols annexed to this Treaty by common accord of the Member States shall form an 
integral part thereof.  
 
... 
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[“Consolidated version of the Treaty on European Union” (‘consTEU’)] 
 
European Union 
Consolidated version of the Treaty on European Union 
 
OJ C 115/13 
 
 
CONTENTS  
CONSOLIDATED VERSION OF THE TREATY ON EUROPEAN UNION  
PREAMBLE 
TITLE I  COMMON PROVISIONS 
... 
TITLE V   GENERAL PROVISIONS ON THE UNION'S EXTERNAL ACTION AND 
SPECIFIC PROVISIONS ON THE COMMON FOREIGN AND SECURITY 
POLICY 
... 
TITLE VI  FINAL PROVISIONS 
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... 
 
TITLE I   COMMON PROVISIONS 
 
... 
 
Article 5 (ex Article 5 TEU) 
1. The limits of Union competences are governed by the principle of conferral. The use of Union 
competences is governed by the principles of subsidiarity and proportionality. 
2. Under the principle of conferral, the Union shall act only within the limits of the competences 
conferred upon it by the Member States in the Treaties to attain the objectives set out therein. 
Competences not conferred upon the Union in the Treaties remain with the Member States. 
3. Under the principle of subsidiarity, in areas which do not fall within its exclusive competence, 
the Union shall act only if and in so far as the objectives of the proposed action cannot be 
sufficiently achieved by the Member States, either at central level or at regional and local level, 
but can rather, by reason of the scale or effects of the proposed action, be better achieved at 
Union level. 
The institutions of the Union shall apply the principle of subsidiarity as laid down in the Protocol 
on the application of the principles of subsidiarity and proportionality. National Parliaments 
ensure compliance with the principle of subsidiarity in accordance with the procedure set out in 
that Protocol. 
4. Under the principle of proportionality, the content and form of Union action shall not exceed 
what is necessary to achieve the objectives of the Treaties. The institutions of the Union shall 
apply the principle of proportionality as laid down in the Protocol on the application of the 
principles of subsidiarity and proportionality. 
 
... 
 
TITLE III   PROVISIONS ON THE INSTITUTIONS 
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... 
 
Article 16 
1. The Council shall, jointly with the European Parliament, exercise legislative and budgetary 
functions. It shall carry out policy-making and coordinating functions as laid down in the 
Treaties. 
2. The Council shall consist of a representative of each Member State at ministerial level, who 
may commit the government of the Member State in question and cast its vote. 
 
… 
 
TITLE VI   FINAL PROVISIONS 
 
Article 47 
The Union shall have legal personality. 
 
... 
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[“Consolidated version of the Treaty on the Functioning of the European Union”] 
(‘consTFEU’) 
 
European Union 
Consolidated version of the Treaty on the Functioning of the European Union  
 
OJ C 115/47 
 
 
CONTENTS 
CONSOLIDATED VERSION OF THE TREATY ON THE FUNCTIONING OF THE 
EUROPEAN UNION 
PREAMBLE 
PART ONE  PRINCIPLES 
TITLE I  CATEGORIES AND AREAS OF UNION COMPETENCE 
... 
PART THREE UNION POLICIES AND INTERNAL ACTIONS 
TITLE I  THE INTERNAL MARKET 
... 
TITLE VII  COMMON RULES ON COMPETITION, TAXATION AND  
APPROXIMATION OF LAWS 
... 
Chapter 3  Approximation of laws 
... 
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PART SIX  INSTITUTIONAL AND FINANCIAL PROVISIONS 
TITLE I  INSTITUTIONAL PROVISIONS 
Chapter 1  The institutions 
Section 1  The European Parliament  
Section 2  The European Council 
Section 3  The Council  
Section 4  The Commission  
Section 5  The Court of Justice of the European Union  
... 
Chapter 2  Legal acts of the Union, adoption procedures and other provisions 
Section 1  The legal acts of the Union 
Section 2  Procedures for the adoption of acts and other provisions  
Chapter 3  The Union's advisory bodies 
Section 1  The Economic and Social Committee 
Section 2  The Committee of the Regions 
... 
PART SEVEN  GENERAL AND FINAL PROVISIONS 
PROTOCOLS 
ANNEXES 
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... 
 
PART ONE   PRINCIPLES 
 
Article 1 
1. This Treaty organises the functioning of the Union and determines the areas of, delimitation 
of, and arrangements for exercising its competences. 
2. This Treaty and the Treaty on European Union constitute the Treaties on which the Union is 
founded. These two Treaties, which have the same legal value, shall be referred to as ‘the 
Treaties’. 
 
... 
 
CHAPTER 3   APPROXIMATION OF LAWS 
 
Article 114 (ex Article 95 TEU) 
1. Save where otherwise provided in the Treaties, the following provisions shall apply for the 
achievement of the objectives set out in Article 26. The European Parliament and the Council 
shall, acting in accordance with the ordinary legislative procedure and after consulting the 
Economic and Social Committee, adopt the measures for the approximation of the provisions 
laid down by law, regulation or administrative action in Member States which have as their 
object the establishment and functioning of the internal market. 
 
... 
 
PART SIX   INSTITUTIONAL AND FINANCIAL PROVISIONS 
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TITLE I   INSTITUTIONAL PROVISIONS 
CHAPTER 1   THE INSTITUTIONS 
 
... 
 
SECTION 5   THE COURT OF JUSTICE OF THE EUROPEAN UNION 
 
... 
 
Article 252 (ex Article 222 TEU) 
The Court of Justice shall be assisted by eight Advocates-General. Should the Court of Justice so 
request, the Council, acting unanimously, may increase the number of Advocates-General. 
It shall be the duty of the Advocate-General, acting with complete impartiality and 
independence, to make, in open court, reasoned submissions on cases which, in accordance with 
the Statute of the Court of Justice of the European Union, require his involvement. 
 
... 
 
Article 263 (ex Article 230 TEU) 
The Court of Justice of the European Union shall review the legality of legislative acts, of acts of 
the Council, of the Commission and of the European Central Bank, other than recommendations 
and opinions, and of acts of the European Parliament and of the European Council intended to 
produce legal effects vis-à-vis third parties. It shall also review the legality of acts of bodies, 
offices or agencies of the Union intended to produce legal effects vis-à-vis third parties. 
It shall for this purpose have jurisdiction in actions brought by a Member State, the European 
Parliament, the Council or the Commission on grounds of lack of competence, infringement of 
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an essential procedural requirement, infringement of the Treaties or of any rule of law relating to 
their application, or misuse of powers. 
The Court shall have jurisdiction under the same conditions in actions brought by the Court of 
Auditors, by the European Central Bank and by the Committee of the Regions for the purpose of 
protecting their prerogatives. 
Any natural or legal person may, under the conditions laid down in the first and second 
paragraphs, institute proceedings against an act addressed to that person or which is of direct and 
individual concern to them, and against a regulatory act which is of direct concern to them and 
does not entail implementing measures. 
Acts setting up bodies, offices and agencies of the Union may lay down specific conditions and 
arrangements concerning actions brought by natural or legal persons against acts of these bodies, 
offices or agencies intended to produce legal effects in relation to them. 
The proceedings provided for in this Article shall be instituted within two months of the 
publication of the measure, or of its notification to the plaintiff, or, in the absence thereof, of the 
day on which it came to the knowledge of the latter, as the case may be. 
 
... 
 
Article 267 (ex Article 234 TEU) 
The Court of Justice of the European Union shall have jurisdiction to give preliminary rulings 
concerning: 
(a) the interpretation of the Treaties; 
(b) the validity and interpretation of acts of the institutions, bodies, offices or agencies of the 
Union; 
Where such a question is raised before any court or tribunal of a Member State, that court or 
tribunal may, if it considers that a decision on the question is necessary to enable it to give 
judgment, request the Court to give a ruling thereon. 
Where any such question is raised in a case pending before a court or tribunal of a Member State 
against whose decisions there is no judicial remedy under national law, that court or tribunal 
shall bring the matter before the Court. 
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If such a question is raised in a case pending before a court or tribunal of a Member State with 
regard to a person in custody, the Court of Justice of the European Union shall act with the 
minimum of delay. 
 
... 
 
Article 277 (ex Article 241 TEU) 
Notwithstanding the expiry of the period laid down in Article 263, sixth paragraph, any party 
may, in proceedings in which an act of general application adopted by an institution, body, office 
or agency of the Union is at issue, plead the grounds specified in Article 263, second paragraph, 
in order to invoke before the Court of Justice of the European Union the inapplicability of that 
act. 
 
... 
 
CHAPTER 2   LEGAL ACTS OF THE UNION, ADOPTION PROCEDURES 
ANDOTHER PROVISIONS 
SECTION 1   THE LEGAL ACTS OF THE UNION 
 
Article 288 (ex Article 249 TEU) 
To exercise the Union's competences, the institutions shall adopt regulations, directives, 
decisions, recommendations and opinions. 
A regulation shall have general application. It shall be binding in its entirety and directly 
applicable in all Member States. 
A directive shall be binding, as to the result to be achieved, upon each Member State to which it 
is addressed, but shall leave to the national authorities the choice of form and methods. 
A decision shall be binding in its entirety. A decision which specifies those to whom it is 
addressed shall be binding only on them. 
Recommendations and opinions shall have no binding force. 
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Article 289 
1. The ordinary legislative procedure shall consist in the joint adoption by the European 
Parliament and the Council of a regulation, directive or decision on a proposal from the 
Commission. 
This procedure is defined in Article 294. 
2. In the specific cases provided for by the Treaties, the adoption of a regulation, directive or 
decision by the European Parliament with the participation of the Council, or by the latter with 
the participation of the European Parliament, shall constitute a special legislative procedure. 
3. Legal acts adopted by legislative procedure shall constitute legislative acts. 
4. In the specific cases provided for by the Treaties, legislative acts may be adopted on the 
initiative of a group of Member States or of the European Parliament, on a recommendation from 
the European Central Bank or at the request of the Court of Justice or the European Investment 
Bank. 
 
Article 290 
1. A legislative act may delegate to the Commission the power to adopt non-legislative acts of 
general application to supplement or amend certain non-essential elements of the legislative act. 
The objectives, content, scope and duration of the delegation of power shall be explicitly defined 
in the legislative acts. The essential elements of an area shall be reserved for the legislative act 
and accordingly shall not be the subject of a delegation of power. 
2. Legislative acts shall explicitly lay down the conditions to which the delegation is subject; 
these conditions may be as follows: 
(a) the European Parliament or the Council may decide to revoke the delegation; 
(b) the delegated act may enter into force only if no objection has been expressed by the 
European Parliament or the Council within a period set by the legislative act. 
For the purposes of (a) and (b), the European Parliament shall act by a majority of its component 
members, and the Council by a qualified majority. 
3. The adjective ‘delegated’ shall be inserted in the title of delegated acts. 
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Article 291 
1. Member States shall adopt all measures of national law necessary to implement legally 
binding Union acts. 
2. Where uniform conditions for implementing legally binding Union acts are needed, those acts 
shall confer implementing powers on the Commission, or, in duly justified specific cases and in 
the cases provided for in Articles 24 and 26 of the Treaty on European Union, on the Council. 
3. For the purposes of paragraph 2, the European Parliament and the Council, acting by means of 
regulations in accordance with the ordinary legislative procedure, shall lay down in advance the 
rules and general principles concerning mechanisms for control by Member States of the 
Commission's exercise of implementing powers. 
4. The word ‘implementing’ shall be inserted in the title of implementing acts. 
 
... 
 
SECTION 2  PROCEDURES FOR THE ADOPTION OF ACTS AND OTHER 
PROVISIONS 
 
... 
 
Article 294 (ex Article 251 TEU) 
1. Where reference is made in the Treaties to the ordinary legislative procedure for the adoption 
of an act, the following procedure shall apply. 
2. The Commission shall submit a proposal to the European Parliament and the Council. 
First reading 
3. The European Parliament shall adopt its position at first reading and communicate it to the 
Council. 
4. If the Council approves the European Parliament's position, the act concerned shall be adopted 
in the wording which corresponds to the position of the European Parliament. 
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5. If the Council does not approve the European Parliament's position, it shall adopt its position 
at first reading and communicate it to the European Parliament. 
6. The Council shall inform the European Parliament fully of the reasons which led it to adopt its 
position at first reading. The Commission shall inform the European Parliament fully of its 
position. 
Second reading 
7. If, within three months of such communication, the European Parliament: 
(a) approves the Council's position at first reading or has not taken a decision, the act concerned 
shall be deemed to have been adopted in the wording which corresponds to the position of the 
Council; 
(b) rejects, by a majority of its component members, the Council's position at first reading, the 
proposed act shall be deemed not to have been adopted; 
(c) proposes, by a majority of its component members, amendments to the Council's position at 
first reading, the text thus amended shall be forwarded to the Council and to the Commission, 
which shall deliver an opinion on those amendments. 
8. If, within three months of receiving the European Parliament's amendments, the Council, 
acting by a qualified majority: 
(a) approves all those amendments, the act in question shall be deemed to have been adopted; 
(b) does not approve all the amendments, the President of the Council, in agreement with the 
President of the European Parliament, shall within six weeks convene a meeting of the 
Conciliation Committee. 
9. The Council shall act unanimously on the amendments on which the Commission has 
delivered a negative opinion. 
Conciliation 
10. The Conciliation Committee, which shall be composed of the members of the Council or 
their representatives and an equal number of members representing the European Parliament, 
shall have the task of reaching agreement on a joint text, by a qualified majority of the members 
of the Council or their representatives and by a majority of the members representing the 
European Parliament within six weeks of its being convened, on the basis of the positions of the 
European Parliament and the Council at second reading. 
11. The Commission shall take part in the Conciliation Committee's proceedings and shall take 
all necessary initiatives with a view to reconciling the positions of the European Parliament and 
the Council. 
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12. If, within six weeks of its being convened, the Conciliation Committee does not approve the 
joint text, the proposed act shall be deemed not to have been adopted. 
Third reading 
13. If, within that period, the Conciliation Committee approves a joint text, the European 
Parliament, acting by a majority of the votes cast, and the Council, acting by a qualified majority, 
shall each have a period of six weeks from that approval in which to adopt the act in question in 
accordance with the joint text. If they fail to do so, the proposed act shall be deemed not to have 
been adopted. 
14. The periods of three months and six weeks referred to in this Article shall be extended by a 
maximum of one month and two weeks respectively at the initiative of the European Parliament 
or the Council. 
Special provisions 
15. Where, in the cases provided for in the Treaties, a legislative act is submitted to the ordinary 
legislative procedure on the initiative of a group of Member States, on a recommendation by the 
European Central Bank, or at the request of the Court of Justice, paragraph 2, the second 
sentence of paragraph 6, and paragraph 9 shall not apply. 
In such cases, the European Parliament and the Council shall communicate the proposed act to 
the Commission with their positions at first and second readings. The European Parliament or the 
Council may request the opinion of the Commission throughout the procedure, which the 
Commission may also deliver on its own initiative. It may also, if it deems it necessary, take part 
in the Conciliation Committee in accordance with paragraph 11. 
 
... 
 
Article 297 (ex Article 254 TEU) 
1. Legislative acts adopted under the ordinary legislative procedure shall be signed by the 
President of the European Parliament and by the President of the Council. 
Legislative acts adopted under a special legislative procedure shall be signed by the President of 
the institution which adopted them. 
Legislative acts shall be published in the Official Journal of the European Union. They shall 
enter into force on the date specified in them or, in the absence thereof, on the twentieth day 
following that of their publication. 
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2. Non-legislative acts adopted in the form of regulations, directives or decisions, when the latter 
do not specify to whom they are addressed, shall be signed by the President of the institution 
which adopted them. 
Regulations and directives which are addressed to all Member States, as well as decisions which 
do not specify to whom they are addressed, shall be published in the Official Journal of the 
European Union. They shall enter into force on the date specified in them or, in the absence 
thereof, on the twentieth day following that of their publication. 
Other directives, and decisions which specify to whom they are addressed, shall be notified to 
those to whom they are addressed and shall take effect upon such notification. 
 
... 
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[‘The ‘foundational’ IAS regulation] 
 
Regulation (EC) No 1606/2002 
of the European Parliament and of the Council 
of 19 July 2002 
on the application of international accounting standards 
 
OJ L 243, 11/9/02, p. 1-4 
 
 
THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,  
Having regard to the Treaty establishing the European Community, and in particular Article 
95(1) thereof,  
Having regard to the proposal from the Commission,  
Having regard to the opinion of the Economic and Social Committee,  
Acting in accordance with the procedure laid down in Article 251 of the Treaty,  
 
Whereas:  
(1) The Lisbon European Council of 23 and 24 March 2000 emphasised the need to accelerate 
completion of the internal market for financial services, set the deadline of 2005 to implement 
the Commission's Financial Services Action Plan and urged that steps be taken to enhance the 
comparability of financial statements prepared by publicly traded companies.  
(2) In order to contribute to a better functioning of the internal market, publicly traded companies 
must be required to apply a single set of high quality international accounting standards for the 
preparation of their consolidated financial statements. Furthermore, it is important that the 
financial reporting standards applied by Community companies participating in financial markets 
are accepted internationally and are truly global standards. This implies an increasing 
convergence of accounting standards currently used internationally with the ultimate objective of 
achieving a single set of global accounting standards.  
(3) Council Directive 78/660/EEC of 25 July 1978 on the annual accounts of certain types of 
companies, Council Directive 83/349/EEC of 13 June 1983 on consolidated accounts, Council 
Directive 86/635/EEC of 8 December 1986 on the annual accounts and consolidated accounts of 
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banks and other financial institutions and Council Directive 91/674/EEC of 19 December 1991 
on the annual accounts and consolidated accounts of insurance companies are also addressed to 
publicly traded Community companies. The reporting requirements set out in these Directives 
cannot ensure the high level of transparency and comparability of financial reporting from all 
publicly traded Community companies which is a necessary condition for building an integrated 
capital market which operates effectively, smoothly and efficiently. It is therefore necessary to 
supplement the legal framework applicable to publicly traded companies.  
(4) This Regulation aims at contributing to the efficient and cost-effective functioning of the 
capital market. The protection of investors and the maintenance of confidence in the financial 
markets is also an important aspect of the completion of the internal market in this area. This 
Regulation reinforces the freedom of movement of capital in the internal market and helps to 
enable Community companies to compete on an equal footing for financial resources available in 
the Community capital markets, as well as in world capital markets.  
(5) It is important for the competitiveness of Community capital markets to achieve convergence 
of the standards used in Europe for preparing financial statements, with international accounting 
standards that can be used globally, for cross-border transactions or listing anywhere in the 
world.  
(6) On 13 June 2000, the Commission published its Communication on ‘EU Financial Reporting 
Strategy: the way forward’ in which it was proposed that all publicly traded Community 
companies prepare their consolidated financial statements in accordance with one single set of 
accounting standards, namely International Accounting Standards (IAS), at the latest by 2005.  
(7) International Accounting Standards (IASs) are developed by the International Accounting 
Standards Committee (IASC), whose purpose is to develop a single set of global accounting 
standards. Further to the restructuring of the IASC, the new Board on 1 April 2001, as one of its 
first decisions, renamed the IASC as the International Accounting Standards Board (IASB) and, 
as far as future international accounting standards are concerned, renamed IAS as International 
Financial Reporting Standards (IFRS). These standards should, wherever possible and provided 
that they ensure a high degree of transparency and comparability for financial reporting in the 
Community, be made obligatory for use by all publicly traded Community companies.  
(8) The measures necessary for the implementation of this Regulation should be adopted in 
accordance with Council Decision 1999/468/EC of 28 June 1999 laying down the procedures for 
the exercise of implementing powers conferred on the Commission and with due regard to the 
declaration made by the Commission in the European Parliament on 5 February 2002 concerning 
the implementation of financial services legislation.  
(9) To adopt an international accounting standard for application in the Community, it is 
necessary firstly that it meets the basic requirement of the aforementioned Council Directives, 
that is to say that its application results in a true and fair view of the financial position and 
performance of an enterprise — this principle being considered in the light of the said Council 
Directives without implying a strict conformity with each and every provision of those 
Directives; secondly that, in accordance with the conclusions of the Council of 17 July 2000, it is 
conducive to the European public good and lastly that it meets basic criteria as to the quality of 
information required for financial statements to be useful to users.  
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(10) An accounting technical committee should provide support and expertise to the Commission 
in the assessment of international accounting standards.  
(11) The endorsement mechanism should act expeditiously on proposed international accounting 
standards and also be a means to deliberate, reflect and exchange information on international 
accounting standards among the main parties concerned, in particular national accounting 
standard setters, supervisors in the fields of securities, banking and insurance, central banks 
including the ECB, the accounting profession and users and preparers of accounts. The 
mechanism should be a means to foster common understanding of adopted international 
accounting standards in the Community.  
(12) In accordance with the principle of proportionality, the measures provided for in this 
Regulation, in requiring that a single set of international accounting standards be applied to 
publicly traded companies, are necessary to achieve the objective of contributing to the efficient 
and cost-effective functioning of Community capital markets and thereby to the completion of 
the internal market.  
(13) In accordance with the same principle, it is necessary, as regards annual accounts, to leave 
to Member States the option to permit or require publicly traded companies to prepare them in 
conformity with international accounting standards adopted in accordance with the procedure 
laid down in this Regulation. Member States may decide as well to extend this permission or this 
requirement to other companies as regards the preparation of their consolidated accounts and/or 
their annual accounts.  
(14) In order to facilitate an exchange of views and to allow Member States to coordinate their 
positions, the Commission should periodically inform the accounting regulatory committee about 
active projects, discussion papers, point outlines and exposure drafts issued by the IASB and 
about the consequential technical work of the accounting technical committee. It is also 
important that the accounting regulatory committee is informed at an early stage if the 
Commission intends not to propose to adopt an international accounting standard.  
(15) In its deliberations on and in elaborating positions to be taken on documents and papers 
issued by the IASB in the process of developing international accounting standards (IFRS and 
SIC-IFRIC), the Commission should take into account the importance of avoiding competitive 
disadvantages for European companies operating in the global marketplace, and, to the 
maximum possible extent, the views expressed by the delegations in the Accounting Regulatory 
Committee. The Commission will be represented in constituent bodies of the IASB.  
(16) A proper and rigorous enforcement regime is key to underpinning investors' confidence in 
financial markets. Member States, by virtue of Article 10 of the Treaty, are required to take 
appropriate measures to ensure compliance with international accounting standards. The 
Commission intends to liaise with Member States, notably through the Committee of European 
Securities Regulators (CESR), to develop a common approach to enforcement.  
(17) Further, it is necessary to allow Member States to defer the application of certain provisions 
until 2007 for those companies publicly traded both in the Community and on a regulated third-
country market which are already applying another set of internationally accepted standards as 
the primary basis for their consolidated accounts as well as for companies which have only 
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publicly traded debt securities. It is nonetheless crucial that by 2007 at the latest a single set of 
global international accounting standards, the IAS, apply to all Community companies publicly 
traded on a Community regulated market.  
(18) In order to allow Member States and companies to carry out the necessary adaptations to 
make the application of international accounting standards possible, it is necessary to apply 
certain provisions only in 2005. Appropriate provisions should be put in place for the first-time 
application of IAS by companies as a result of the entry into force of the present regulation. Such 
provisions should be drawn up at international level in order to ensure international recognition 
of the solutions adopted,  
 
 
HAVE ADOPTED THIS REGULATION:  
 
Article 1 Aim  
This Regulation has as its objective the adoption and use of international accounting standards in 
the Community with a view to harmonising the financial information presented by the companies 
referred to in Article 4 in order to ensure a high degree of transparency and comparability of 
financial statements and hence an efficient functioning of the Community capital market and of 
the Internal Market.  
 
Article 2  Definitions  
For the purpose of this Regulation, ‘international accounting standards’ shall mean International 
Accounting Standards (IAS), International Financial Reporting Standards (IFRS) and related 
Interpretations (SIC-IFRIC interpretations), subsequent amendments to those standards and 
related interpretations, future standards and related interpretations issued or adopted by the 
International Accounting Standards Board (IASB).  
 
Article 3  Adoption and use of international accounting standards  
1. In accordance with the procedure laid down in Article 6(2), the Commission shall decide on 
the applicability within the Community of international accounting standards.  
2. The international accounting standards can only be adopted if:  
— they are not contrary to the principle set out in Article 2(3) of Directive 78/660/EEC and in 
Article 16(3) of Directive 83/349/EEC and are conducive to the European public good and,  
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— they meet the criteria of understandability, relevance, reliability and comparability required of 
the financial information needed for making economic decisions and assessing the stewardship 
of management.  
3. At the latest by 31 December 2002, the Commission shall, in accordance with the procedure 
laid down in Article 6(2), decide on the applicability within the Community of the international 
accounting standards in existence upon entry into force of this Regulation.  
4. Adopted international accounting standards shall be published in full in each of the official 
languages of the Community, as a Commission Regulation, in the Official Journal of the 
European Communities.  
 
Article 4  Consolidated accounts of publicly traded companies  
For each financial year starting on or after 1 January 2005, companies governed by the law of a 
Member State shall prepare their consolidated accounts in conformity with the international 
accounting standards adopted in accordance with the procedure laid down in Article 6(2) if, at 
their balance sheet date, their securities are admitted to trading on a regulated market of any 
Member State within the meaning of Article 1(13) of Council Directive 93/22/EEC of 10 May 
1993 on investment services in the securities field.  
 
Article 5  Options in respect of annual accounts and of non publicly traded companies  
Member States may permit or require:  
(a) the companies referred to in Article 4 to prepare their annual accounts,  
(b) companies other than those referred to in Article 4 to prepare their consolidated accounts 
and/or their annual accounts,  
in conformity with the international accounting standards adopted in accordance with the 
procedure laid down in Article 6(2).  
 
Article 6  Committee procedure  
1. The Commission shall be assisted by an accounting regulatory committee hereinafter referred 
to as ‘the Committee’.  
2. Where reference is made to this paragraph, Articles 5 and 7 of Decision 1999/468/EC shall 
apply, having regard to the provisions of Article 8 thereof. The period laid down in Article 5(6) 
of Decision 1999/468/EC shall be set at three months.  
3. The Committee shall adopt its rules of procedure.  
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Article 7  Reporting and coordination  
1. The Commission shall liaise on a regular basis with the Committee about the status of active 
IASB projects and any related documents issued by the IASB in order to coordinate positions 
and to facilitate discussions concerning the adoption of standards that might result from these 
projects and documents.  
2. The Commission shall duly report to the Committee in a timely manner if it intends not to 
propose the adoption of a standard.  
 
Article 8  Notification  
Where Member States take measures by virtue of Article 5, they shall immediately communicate 
these to the Commission and to other Member States.  
 
Article 9  Transitional provisions  
By way of derogation from Article 4, Member States may provide that the requirements of 
Article 4 shall only apply for each financial year starting on or after January 2007 to those 
companies:  
(a) whose debt securities only are admitted on a regulated market of any Member State within 
the meaning of Article 1(13) of Directive 93/22/EEC; or  
(b) whose securities are admitted to public trading in a non-member State and which, for that 
purpose, have been using internationally accepted standards since a financial year that started 
prior to the publication of this Regulation in the Official Journal of the European Communities.  
 
Article 10  Information and review  
The Commission shall review the operation of this Regulation and report thereon to the 
European Parliament and to the Council by 1 July 2007 at the latest.  
 
Article 11  Entry into force  
This Regulation shall enter into force on the third day following that of its publication in the 
Official Journal of the European Communities.  
This Regulation shall be binding in its entirety and directly applicable in all Member States.  
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[“The ‘implementing’ IAS regulation 1725/2003”] 
 
Commission Regulation (EC) No 1725/2003 
of 29 September 2003 
adopting certain international accounting standards  
in accordance with Regulation (EC) No 1606/2002 of the European Parliament and of the Council 
 
OJ L 261, 13/10/2003, p. 1- 420 
 
 
THE COMMISSION OF THE EUROPEAN COMMUNITIES, 
Having regard to the Treaty establishing the European Community. 
Having regard to Regulation (EC) No 1606/2002 of the European Parliament and of the Council of 19 July 
2002 on the application of international accounting standards, and in particular Article 3(3) thereof, 
 
 
Whereas: 
(1) Regulation (EC) No 1606/2002 requires that for each financial year starting on or after 1 January 2005, 
publicly traded companies governed by the law of a Member State shall under certain conditions prepare 
their consolidated accounts in conformity with international accounting standards as defined in Article 2 of 
that Regulation. 
(2) The Commission, having considered the advice provided by the Accounting Technical Committee, has 
concluded that the international accounting standards in existence on 14 September 2002 meet the criteria 
for adoption set out in Article 3 of Regulation (EC) No 1606/2002. 
(3) The Commission has also considered the current improvements projects that propose to amend many 
existing standards. International accounting standards resulting from the finalisation of these proposals will 
be considered for adoption once those standards are final. The existence of these proposed amendments to 
existing standards does not impact upon the Commission's decision to endorse the existing standards, 
except in the cases of IAS 32 Financial instruments: disclosure and presentation, IAS 39 Financial 
instruments: recognition and measurement and a small number of interpretations related to these standards, 
SIC 5 Classification of financial instruments - Contingent settlement provisions, SIC 16 Share capital - 
reacquired own equity instruments (treasury shares) and SIC 17 Equity - Costs of an equity transaction. 
(4) The existence of high quality standards dealing with financial instruments, including derivatives, is 
important to the Community capital market. However, in the cases of IAS 32 and IAS 39, amendments 
currently being considered may be so considerable that it is appropriate not to adopt these standards at this 
time. As soon as the current improvement project is complete and revised standards issued, the 
Commission will consider, as a matter of priority, the adoption of the revised standards further to 
Regulation (EC) No 1606/2002. 
(5) Accordingly, all international accounting standards in existence on 14 September 2002 except IAS 32, 
IAS 39 and the related interpretations should be adopted. 
(6) The measures provided for in this Regulation are in accordance with the opinion of the Accounting 
Regulatory Committee. 
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HAS ADOPTED THIS REGULATION, 
 
Article 1 
The international accounting standards set out in the Annex are adopted. 
 
Article 2 
This Regulation shall enter into force on the third day following its publication in the Official Journal of 
the European Union. 
This Regulation shall be binding in its entirety and directly applicable in all Member States. 
 
 
 
ANNEX 
... 
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[“The ‘implementing’ Regulation No. 1126/2008”] 
 
Commission Regulation (EC) No 1126/2008 
of 3 November 2008 
adopting certain international accounting standards  
in accordance with Regulation (EC) No 1606/2002 
of the European Parliament and of the Council 
 
OJ L 320, 29/11/2008, p. 1-481 
 
 
THE COMMISSION OF THE EUROPEAN COMMUNITIES,  
Having regard to the Treaty establishing the European Community,  
Having regard to Regulation (EC) No 1606/2002 of the European Parliament and of the Council 
of 19 July 2002 on the application of international accounting standards, and in particular Article 
3(1) thereof,  
 
Whereas:  
(1) Regulation (EC) No 1606/2002 requires that for each financial year starting on or after 1 
January 2005, publicly traded companies governed by the law of a Member State are, under 
certain conditions, to prepare their consolidated accounts in conformity with international 
accounting standards as defined in Article 2 of that Regulation.  
(2) By Commission Regulation (EC) No 1725/2003 of 29 September 2003 adopting certain 
international accounting standards in accordance with Regulation (EC) No 1606/2002 of the 
European Parliament and of the Council, certain international standards and interpretations that 
were in existence at 14 September 2002 were adopted. The Commission, having considered the 
advice provided by the Technical Expert Group (TEG) of the European Financial Reporting 
Advisory Group (EFRAG), has amended that Regulation in order to include all standards 
presented by the International Accounting Standards Board (IASB) as well as all interpretations 
presented by the International Financial Reporting Interpretations Committee (IFRIC) and 
adopted within the Community by 15 October 2008 in full, except for IAS39 (related to 
recognition and measurement of financial instruments), of which limited parts have been 
omitted.  
(3) The different international standards have been adopted by a number of amending 
regulations. This causes legal uncertainty and difficulty in correctly applying international 
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accounting standards in the Community. In order to simplify Community legislation on 
accounting standards, it is appropriate, for the sake of clarity and transparency, to incorporate in 
a single text the standards presently contained in Regulation (EC) No 1725/2003 and the acts 
amending it.  
(4) Regulation (EC) No 1725/2003 should therefore replaced by this Regulation.  
(5) The measures provided for in this Regulation are in accordance with the opinion of the 
Accounting Regulatory Committee,  
 
HAS ADOPTED THIS REGULATION:  
 
Article1  
The international accounting standards, as defined in Article 2 of Regulation (EC) No 
1606/2002, shall be adopted as set out in the Annex hereto.  
 
Article2  
Regulation (EC) No 1725/2003 is hereby repealed. References to the repealed Regulation shall 
be construed as references to this Regulation. 
 
Article3  
This Regulation shall enter into force on the third day following its publication in the Official 
Journal of the European Union.  
This Regulation shall be binding in its entirety and directly applicable in all Member States.  
 
 
ANNEX  
INTERNATIONALACCOUNTING STANDARDS  
 
IAS1 Presentation of financial statements   
IAS2 Inventories  
IAS7 Cash-flow statements  
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IAS8 Accounting policies, changes in accounting estimates and errors 
IAS 10 Events after the balance sheet date  
IAS 11 Construction contracts  
IAS 12 Income taxes  
IAS 16 Property, plant and equipment  
IAS 17 Leases  
IAS 18 Revenue  
IAS 19 Employee benefits  
IAS 20 Accounting for government grants and disclosure of government assistance  
IAS 21 The effects of changes in foreign exchange rates  
IAS 23 Borrowing costs 
IAS 24 Related party disclosures  
IAS 26 Accounting and reporting by retirement benefit plans  
IAS 27 Consolidated and separate financial statements 
IAS 28 Investments in associates 
IAS 29 Financial reporting in hyperinflationary economies  
IAS 31 Interests in joint ventures  
IAS 32 Financial instruments: presentation  
IAS 33 Earnings per share  
IAS 34 Interim financial reporting  
IAS 36 Impairment of assets  
IAS 37 Provisions, contingent liabilities and contingent assets  
IAS 38 Intangible assets  
IAS 39 Financial instruments: recognition and measurement  
IAS 40 Investment property  
IAS 41 Agriculture  
IFRS1 First-time adoption of international financial reporting standards  
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IFRS2 Share-based payment  
IFRS3 Business combinations  
IFRS4 Insurance contracts  
IFRS5 Non-current assets held for sale and discontinued operations  
IFRS6 Exploration for and evaluation of mineral resources  
IFRS7 Financial instruments: disclosures  
IFRS8 Operating segments  
IFRIC1 Changes in existing decommissioning, restoration and similar liabilities 
IFRIC2 Members' shares in co-operative entities and similar instruments 
IFRIC4 Determining whether an arrangement contains a lease 
IFRIC5 Rights to interests arising from decommissioning, restoration and environmental 
rehabilitation funds 
IFRIC6 Liabilities arising from participating in a specific market — waste electrical and 
electronic equipment  
IFRIC7 Applying the Restatement Approach under IAS 29 Financial reporting in 
hyperinflationary economies 
IFRIC8 Scope of IFRS2  
IFRIC9 Reassessment of embedded derivatives 
IFRIC 10 Interim financial reporting and impairment 
IFRIC 11 IFRS2 — Group and treasury share transactions  
SIC-7 Introduction of the euro  
SIC-10 Government assistance — no specific relation to operating activities 
SIC-12 Consolidation — special purpose entities  
SIC-13 Jointly controlled entities — non-monetary contributions by venturers  
SIC-15 Operating leases — incentives  
SIC-21 Income taxes — recovery of revalued non-depreciable assets  
SIC-25 Income taxes — changes in the tax status of an entity or its shareholders  
SIC-27 Evaluating the substance of transactions involving the legal form of a lease 
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SIC-29 Disclosure — service concession arrangements 
SIC-31 Revenue — barter transactions involving advertising services  
SIC-32 Intangible assets — website costs 
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[“The Fourth Council Directive”] 
 
Fourth Council Directive 
of 25 July 1978 
based on Article 54 (3) (g) of the Treaty 
on the annual accounts of certain types of companies 
(78/660/EEC) 
 
OJ L 222, 14/8/1978, p. 11–31 
 
 
THE COUNCIL OF THE EUROPEAN COMMUNITIES,  
Having regard to the Treaty establishing the European Economic Community, and in particular Article 54 
(3) (g) thereof,  
Having regard to the proposal from the Commission,  
Having regard to the opinion of the European Parliament,  
Having regard to the opinion of the Economic and Social Committee,  
 
Whereas the coordination of national provisions concerning the presentation and content of annual 
accounts and annual reports, the valuation methods used therein and their publication in respect of certain 
companies with limited liability is of special importance for the protection of members and third parties;  
 
Whereas simultaneous coordination is necessary in these fields for these forms of company because, on the 
one hand, these companies' activities frequently extend beyond the frontiers of their national territories 
and, on the other, they offer no safeguards to third parties beyond the amounts of their net assets; whereas, 
moreover, the necessity for and the urgency of such coordination have been recognized and confirmed by 
Article 2 (1) (f) of Directive 68/151/EEC;  
 
Whereas it is necessary, moreover, to establish in the Community minimum equivalent legal requirements 
as regards the extent of the financial information that should be made available to the public by companies 
that are in competition with one another;  
 
Whereas annual accounts must give a true and fair view of a company's assets and liabilities, financial 
position and profit or loss ; whereas to this end a mandatory layout must be prescribed for the balance 
sheet and the profit and loss account and whereas the minimum content of the notes on the accounts and 
the annual report must be laid down ; whereas, however, derogations may be granted for certain companies 
of minor economic or social importance;  
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Whereas the different methods for the valuation of assets and liabilities must be coordinated to the extent 
necessary to ensure that annual accounts disclose comparable and equivalent information;  
 
Whereas the annual accounts of all companies to which this Directive applies must be published in 
accordance with Directive 68/151/EEC ; whereas, however, certain derogations may likewise be granted in 
this area for small and medium-sized companies;  
 
Whereas annual accounts must be audited by authorized persons whose minimum qualifications will be the 
subject of subsequent coordination ; whereas only small companies may be relieved of this audit 
obligation;  
 
Whereas, when a company belongs to a group, it is desirable that group accounts giving a true and fair 
view of the activities of the group as a whole be published ; whereas, however, pending the entry into force 
of a Council Directive on consolidated accounts, derogations from certain provisions of this Directive are 
necessary;  
 
Whereas, in order to meet the difficulties arising from the present position regarding legislation in certain 
Member States, the period allowed for the implementation of certain provisions of this Directive must be 
longer than the period generally laid down in such cases,  
 
 
HAS ADOPTED THIS DIRECTIVE: 
 
 
Article 1 
1. The coordination measures prescribed by this Directive shall apply to the laws, regulations and 
administrative provisions of the Member States relating to the following types of companies:  
- in Germany:  
die Aktiengesellschaft, die Kommanditgesellschaft auf Aktien, die Gesellschaft mit beschränkter Haftung;  
- ... 
- in France:  
la société anonyme, la société en commandite par actions, la société à responsabilité limitée;  
- in Ireland:  
public companies limited by shares or by guarantee, private companies limited by shares or by guarantee;  
... 
- in the Netherlands:  
de naamloze vennootschap, de besloten vennootschap met beperkte aansprakelijkheid;  
- in the United Kingdom:  
public companies limited by shares or by guarantee, private companies limited by shares or by guarantee 
... 
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The coordination measures prescribed by this Directive shall also apply to the Member States' laws, 
regulations and administrative provisions relating to the following types of company:  
(a) in Germany:  
die offene Handelsgesellschaft, die Kommanditgesellschaft;  
... 
(d) in France:  
la société en nom collectif, la société en commandite simple;  
... 
(g) in Ireland:  
partnerships, limited partnerships, unlimited companies;  
... 
(j) in the Netherlands:  
de vennootschap onder firma, de commanditaire vennootschap;  
... 
(l) in the United Kingdom:  
partnerships, limited partnerships, unlimited companies;  
... 
where all members having unlimited liability are companies of the types set out in the first subparagraph 
or companies which are not governed by the laws of a Member State but which have a legal form 
comparable to those referred to in Directive 68/151/EEC.  
 
This Directive shall also apply to the types of companies or firms referred to in the second subparagraph 
where all members having unlimited liability are themselves companies of the types set out in that or the 
first subparagraph.  
 
 
2. Pending subsequent coordination, the Member States need not apply the provisions of this Directive to 
banks and other financial institutions or to insurance companies.  
 
SECTION 1  General provisions 
 
Article 2 
1. The annual accounts shall comprise the balance sheet, the profit and loss account and the notes on the 
accounts. These documents shall constitute a composite whole.  
2. They shall be drawn up clearly and in accordance with the provisions of this Directive.  
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3. The annual accounts shall give a true and fair view of the company's assets, liabilities, financial position 
and profit or loss.  
4. Where the application of the provisions of this Directive would not be sufficient to give a true and fair 
view within the meaning of paragraph 3, additional information must be given.  
5. Where in exceptional cases the application of a provision of this Directive is incompatible with the 
obligation laid down in paragraph 3, that provision must be departed from in order to give a true and fair 
view within the meaning of paragraph 3. Any such departure must be disclosed in the notes on the 
accounts together with an explanation of the reasons for it and a statement of its effect on the assets, 
liabilities, financial position and profit or loss. The Member States may define the exceptional cases in 
question and lay down the relevant special rules.  
6. The Member States may authorize or require the disclosure in the annual accounts of other information 
as well as that which must be disclosed in accordance with this Directive.  
 
 
SECTION 2  General provisions concerning the balance sheet and the profit and loss account 
 
... 
 
SECTION 3  Layout of the balance sheet 
 
... 
 
SECTION 4  Special provisions relating to certain balance sheet items 
 
... 
 
SECTION 5  Layout of the profit and loss account 
 
... 
 
SECTION 6  Special provisions relating to certain items in the profit and loss account 
 
... 
 
SECTION 7  Valuation rules 
 
Article 31 
1. The Member States shall ensure that the items shown in the annual accounts are valued in accordance 
with the following general principles:  
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(a) the company must be presumed to be carrying on its business as a going concern;  
(b) the methods of valuation must be applied consistently from one financial year to another;  
(c) valuation must be made on a prudent basis, and in particular:  
(aa) only profits made at the balance sheet date may be included,  
(bb) account must be taken of all foreseeable liabilities and potential losses arising in the course of the 
financial year concerned or of a previous one, even if such liabilities or losses become apparent only 
between the date of the balance sheet and the date on which it is drawn up,  
(cc) account must be taken of all depreciation, whether the result of the financial year is a loss or a profit;  
(d) account must be taken of income and charges relating to the financial year, irrespective of the date of 
receipt or payment of such income or charges;  
(e) the components of asset and liability items must be valued separately;  
(f) the opening balance sheet for each financial year must correspond to the closing balance sheet for the 
preceding financial year.  
2. Departures from these general principles shall be permitted in exceptional cases. Any such departures 
must be disclosed in the notes on the accounts and the reasons for them given together with an assessment 
of their effect on the assets, liabilities, financial position and profit or loss.  
 
Article 34 
1. (a) Where national law authorizes the inclusion of formation expenses under "Assets", they must be 
written off within a maximum period of five years.  
(b) In so far as formation expenses have not been completely written off, no distribution of profits shall 
take place unless the amount of the reserves available for distribution and profits brought forward is at 
least equal to that of the expenses not written off.  
2. The amounts entered under "Formation expenses" must be explained in the notes on the accounts.  
 
... 
 
Article 37 
1. Article 34 shall apply to costs of research and development. In exceptional cases, however, the Member 
States may permit derogations from Article 34 (1) (a). In that case, they may also provide for derogations 
from Article 34 (1) (b). Such derogations and the reasons for them must be disclosed in the notes on the 
accounts.  
2. Article 34 (1) (a) shall apply to goodwill. The Member States may, however, permit companies to write 
goodwill off systematically over a limited period exceeding five years provided that this period does not 
exceed the useful economic life of the asset and is disclosed in the notes on the accounts together with the 
supporting reasons therefore.  
 
... 
 
Article 62 
This Directive is addressed to the Member States. 
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 [“The 7th Council Directive”] 
 
Seventh Council Directive  
of 13 June 1983  
based on the Article 54 (3) (g) of the Treaty  
on consolidated accounts 
(83/349/EEC) 
 
OJ L 193, 18/7/1983, p. 1–17 
 
 
THE COUNCIL OF THE EUROPEAN COMMUNITIES, 
Having regard to the Treaty establishing the European Economic Community, and in particular Article 54 
(3) (g) thereof, 
Having regard to the proposal from the Commission, 
Having regard to the opinion of the European Parliament, 
Having regard to the opinion of the Economic and Social Committee, 
 
Whereas on 25 July 1978 the Council adopted Directive 78/660/EEC on the coordination of national 
legislation governing the annual accounts of certain types of companies; whereas many companies are 
members of bodies of undertakings; whereas consolidated accounts must be drawn up so that financial 
information concerning such bodies of undertakings may be conveyed to members and third parties; 
whereas national legislation governing consolidated accounts must therefore be coordinated in order to 
achieve the objectives of comparability and equivalence in the information which companies must publish 
within the Community; 
Whereas on 25 July 1978 the Council adopted Directive 78/660/EEC on the coordination of national which 
the power of control is based on a majority of voting rights but also of those in which it is based on 
agreements, where these are permitted; whereas, furthermore, Member States in which the possibility 
occurs must be permitted to cover cases in which in certain circumstances control has been effectively 
exercised on the basis of a minority holding; whereas the Member States must be permitted to cover the 
case of bodies of undertakings in which the undertakings exist on an equal footing with each other; 
Whereas the aim of coordinating the legislation governing consolidated accounts is to protect the interests 
subsisting in companies with share capital; whereas such protection implies the principle of the preparation 
of consolidated accounts where such a company is a member of a body of undertakings, and that such 
accounts must be drawn up at least where such a company is a parent undertaking; whereas, furthermore, 
the cause of full information also requires that a subsidiary undertaking which is itself a parent undertaking 
draw up consolidated accounts; whereas, nevertheless, such a parent undertaking may, and, in certain 
circumstances, must be exempted from the obligation to draw up such consolidated accounts provided that 
its members and third parties are sufficiently protected; 
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Whereas, for bodies of undertakings not exceeding a certain size, exemption from the obligation to prepare 
consolidated accounts may be justified; whereas, accordingly, maximum limits must be set for such 
exemptions; whereas it follows therefrom that the Member States may either provide that it is sufficient to 
exceed the limit of one only of the three criteria for the exemption not to apply or adopt limits lower than 
those prescribed in the Directive; 
Whereas consolidated accounts must give a true and fair view of the assets and liabilities, the financial 
position and the profit and loss of all the undertakings consolidated taken as a whole; whereas, therefore, 
consolidation should in principle include all of those undertakings; whereas such consolidation requires the 
full incorporation of the assets and liabilities and of the income and expenditure of those undertakings and 
the separate disclosure of the interests of persons outwith such bodies; whereas, however, the necessary 
corrections must be made to eliminate the effects of the financial relations between the undertakings 
consolidated; 
Whereas a number of principles relating to the preparation of consolidated accounts and valuation in the 
context of such accounts must be laid down in order to ensure that items are disclosed consistently, and 
may readily be compared not only as regards the methods used in their valuation but also as regards the 
periods covered by the accounts; 
Whereas participating interests in the capital of undertakings over which undertakings included in a 
consolidation exercise significant influence must be included in consolidated accounts by means of the 
equity method; 
Whereas the notes on consolidated accounts must give details of the undertakings to be consolidated; 
Whereas certain derogations originally provided for on a transitional basis in Directive 78/660/EEC may 
be continued subject to review at a later date, 
 
 
HAS ADOPTED THIS DIRECTIVE: 
 
SECTION 1 
Conditions for the preparation of consolidated accounts 
 
Article 1 
1. A Member State shall require any undertaking governed by its national law to draw up consolidated 
accounts and a consolidated annual report if that undertaking (a parent undertaking): 
(a) has a majority of the shareholders' or members' voting rights in another undertaking (a subsidiary 
undertaking); or 
(b) has the right to appoint or remove a majority of the members of the administrative, management or 
supervisory body of another undertaking (a subsidiary undertaking) and is at the same time a shareholder 
in or member of that undertaking; or 
(c) has the right to exercise a dominant influence over an undertaking (a subsidiary undertaking) of which 
it is a shareholder or member, pursuant to a contract entered into with that undertaking or to a provision in 
its memorandum or articles of association, where the law governing that subsidiary undertaking permits its 
being subject to such contracts or provisions. A Member State need not prescribe that a parent undertaking 
must be a shareholder in or member of its subsidiary undertaking. Those Member States the laws of which 
do not provide for such contracts or clauses shall not be required to apply this provision; or 
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(d) is a shareholder in or member of an undertaking, and: 
(aa) a majority of the members of the administrative, management or supervisory bodies of that 
undertaking (a subsidiary undertaking) who have held office during the financial year, during the 
preceding financial year and up to the time when the consolidated accounts are drawn up, have been 
appointed solely as a result of the exercise of its voting rights; or 
(bb) controls alone, pursuant to an agreement with other shareholders in or members of that undertaking (a 
subsidiary undertaking), a majority of shareholders' or members' voting rights in that undertaking. The 
Member States may introduce more detailed provisions concerning the form and contents of such 
agreements. 
The Member States shall prescribe at least the arrangements referred to in (bb) above. 
They may make the application of (aa) above dependent upon the holding's representing 20 % or more of 
the shareholders' or members' voting rights. 
However, (aa) above shall not apply where another undertaking has the rights referred to in subparagraphs 
(a), (b) or (c) above with regard to that subsidiary undertaking. 
2. Apart from the cases mentioned in paragraph 1 above and pending subsequent coordination, the 
Member States may require any undertaking governed by their national law to draw up consolidated 
accounts and a consolidated annual report if that undertaking (a parent undertaking) holds a participating 
interest as defined in Article 17 of Directive 78/660/EEC in another undertaking (a subsidiary 
undertaking), and: 
(a) it actually exercises a dominant influence over it; or 
(b) it and the subsidiary undertaking are managed on a unified basis by the parent undertaking. 
 
... 
 
SECTION 2 
The preparation of consolidated accounts 
 
Article 16 
1. Consolidated accounts shall comprise the consolidated balance sheet, the consolidated profit-and-loss 
account and the notes on the accounts. These documents shall constitute a composite whole. 
2. Consolidated accounts shall be drawn up clearly and in accordance with this Directive. 
3. Consolidated accounts shall give a true and fair view of the assets, liabilities, financial position and 
profit or loss of the undertakings included therein taken as a whole. 
4. Where the application of the provisions of this Directive would not be sufficient to give a true and fair 
view within the meaning of paragraph 3 above, additional information must be given. 
5. Where, in exceptional cases, the application of a provision of Articles 17 to 35 and 39 is incompatible 
with the obligation imposed in paragraph 3 above, that provision must be departed from in order to give a 
true and fair view within the meaning of paragraph 3. Any such departure must be disclosed in the notes on 
the accounts together with an explanation of the reasons for it and a statement of its effect on the assets, 
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liabilities, financial position and profit or loss. The Member States may define the exceptional cases in 
question and lay down the relevant special rules. 
6. A Member State may require or permit the disclosure in the consolidated accounts of other information 
as well as that which must be disclosed in accordance with this Directive. 
 
... 
 
Article 19 
1. The book values of shares in the capital of undertakings included in a consolidation shall be set off 
against the proportion which they represent of the capital and reserves of those undertakings: 
(a) That set-off shall be effected on the basis of book values as at the date as at which such undertakings 
are included in the consolidations for the first time. Differences arising from such set-offs shall as far as 
possible be entered directly against those items in the consolidated balance sheet which have values above 
or below their book values. 
(b) A Member State may require or permit set-offs on the basis of the values of identifiable assets and 
liabilities as at the date of acquisition of the shares or, in the event of acquisition in two or more stages, as 
at the date on which the undertaking became a subsidiary. 
(c) Any difference remaining after the application of (a) or resulting from the application of (b) shall be 
shown as a separate item in the consolidated balance sheet with an appropriate heading. That item, the 
methods used and any significant changes in relation to the preceding financial year must be explained in 
the notes on the accounts. Where the offsetting of positive and negative differences is authorized by a 
Member State, a breakdown of such differences must also be given in the notes on the accounts. 
2. However, paragraph 1 above shall not apply to shares in the capital of the parent undertaking held either 
by that undertaking itself or by another undertaking included in the consolidation. In the consolidated 
accounts such shares shall be treated as own shares in accordance with Directive 78/660/EEC. 
 
... 
 
Article 29 
1. Assets and liabilities to be included in consolidated accounts shall be valued according to uniform 
methods and in accordance with Articles 31 to 42 and 60 of Directive 78/660/EEC. 
2. (a) An undertaking which draws up consolidated accounts must apply the same methods of valuation as 
in its annual accounts. However, a Member State may require or permit the use in consolidated accounts of 
other methods of valuation in accordance with the abovementioned Articles of Directive 78/660/EEC. 
(b) Where use is made of this derogation that fact shall be disclosed in the notes on the consolidated 
accounts and the reasons therefore given. 
3. Where assets and liabilities to be included in consolidated accounts have been valued by undertakings 
included in the consolidation by methods differing from those used for the consolidation, they must be 
revalued in accordance with the methods used for the consolidation, unless the results of such revaluation 
are not material for the purposes of Article 16 (3). Departures from this principle shall be permitted in 
exceptional cases. Any such departures shall be disclosed in the notes on the consolidated accounts and the 
reasons for them given. 
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4. Account shall be taken in the consolidated balance sheet and in the consolidated profit-and-loss account 
of any difference arising on consolidation between the tax chargeable for the financial year and for 
preceding financial years and the amount of tax paid or payable in respect of those years, provided that it is 
probable that an actual charge to tax will arise within the foreseeable future for one of the undertakings 
included in the consolidation. 
5. Where assets to be included in consolidated accounts have been the subject of exceptional value 
adjustments solely for tax purposes, they shall be incorporated in the consolidated accounts only after 
those adjustments have been eliminated. A Member State may, however, require or permit that such assets 
be incorporated in the consolidated accounts without the elimination of the adjustments, provided that their 
amounts, together with the reasons for them, are disclosed in the notes on the consolidated accounts. 
 
Article 30 
1. A separate item as defined in Article 19 (1) (c) which corresponds to a positive consolidation difference 
shall be dealt with in accordance with the rules laid down in Directive 78/660/EEC for the item 
"goodwill". 
2. A Member State may permit a positive consolidation difference to be immediately and clearly deducted 
from reserves. 
 
... 
 
Article 51 
This Directive is addressed to the Member States. 
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[“The 2nd Comitology Decision”] 
 
 
Council Decision 
of 28 June 1999 
laying down the procedures for the exercise of implementing powers conferred on the Commission 
(1999/468/EC) 
 
OJ L 184, 17/7/1999, p. 23–26 
 
 
THE COUNCIL OF THE EUROPEAN UNION, 
Having regard to the Treaty establishing the European Community, and in particular the third indent of 
Article 202 thereof, 
Having regard to the proposal from the Commission, 
Having regard to the opinion of the European Parliament, 
 
Whereas: 
 
(1) in the instruments which it adopts, the Council has to confer on the Commission powers for the 
implementation of the rules which the Council lays down; the Council may impose certain requirements in 
respect of the exercise of these powers; it may also reserve to itself the right, in specific and substantiated 
cases, to exercise directly implementing powers; 
(2) the Council adopted Decision 87/373/EEC of 13 July 1987 laying down the procedures for the exercise 
of implementing powers conferred on the Commission; that Decision has provided for a limited number of 
procedures for the exercise of such powers; 
(3) declaration No 31 annexed to the Final Act of the Intergovernmental Conference which adopted the 
Amsterdam Treaty calls on the Commission to submit to the Council a proposal amending Decision 
87/373/EEC; 
(4) for reasons of clarity, rather than amending Decision 87/373/EEC, it has been considered more 
appropriate to replace that Decision by a new Decision and, therefore, to repeal Decision 87/373/EEC; 
(5) the first purpose of this Decision is, with a view to achieving greater consistency and predictability in 
the choice of type of committee, to provide for criteria relating to the choice of committee procedures, it 
being understood that such criteria are of a non-binding nature; 
(6) in this regard, the management procedure should be followed as regards management measures such as 
those relating to the application of the common agricultural and common fisheries policies or to the 
implementation of programmes with substantial budgetary implications; such management measures 
should be taken by the Commission by a procedure ensuring decision-making within suitable periods; 
however, where non-urgent measures are referred to the Council, the Commission should exercise its 
discretion to defer application of the measures; 
(7) the regulatory procedure should be followed as regards measures of general scope designed to apply 
essential provisions of basic instruments, including measures concerning the protection of the health or 
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safety of humans, animals or plants, as well as measures designed to adapt or update certain non-essential 
provisions of a basic instrument; such implementing measures should be adopted by an effective 
procedure which complies in full with the Commission's right of initiative in legislative matters; 
(8) the advisory procedure should be followed in any case in which it is considered to be the most 
appropriate; the advisory procedure will continue to be used in those cases where it currently applies; 
(9) the second purpose of this Decision is to simplify the requirements for the exercise of implementing 
powers conferred on the Commission as well as to improve the involvement of the European Parliament in 
those cases where the basic instrument conferring implementation powers on the Commission was 
adopted in accordance with the procedure laid down in Article 251 of the Treaty; it has been accordingly 
considered appropriate to reduce the number of procedures as well as to adjust them in line with the 
respective powers of the institutions involved and notably to give the European Parliament an opportunity 
to have its views taken into consideration by, respectively, the Commission or the Council in cases where 
it considers that, respectively, a draft measure submitted to a committee or a proposal submitted to the 
Council under the regulatory procedure exceeds the implementing powers provided for in the basic 
instrument; 
(10) the third purpose of this Decision is to improve information to the European Parliament by providing 
that the Commission should inform it on a regular basis of committee proceedings, that the Commission 
should transmit to it documents related to activities of committees and inform it whenever the 
Commission transmits to the Council measures or proposals for measures to be taken; 
(11) the fourth purpose of this Decision is to improve information to the public concerning committee 
procedures and therefore to make applicable to committees the principles and conditions on public access 
to documents applicable to the Commission, to provide for a list of all committees which assist the 
Commission in the exercise of implementing powers and for an annual report on the working of 
committees to be published as well as to provide for all references to documents related to committees 
which have been transmitted to the European Parliament to be made public in a register; 
(12) the specific committee procedures created for the implementation of the common commercial policy 
and the competition rules laid down by the Treaties that are not currently based upon Decision 
87/373/EEC are not in any way affected by this Decision, 
 
HAS DECIDED AS FOLLOWS: 
 
Article 1 
Other than in specific and substantiated cases where the basic instrument reserves to the Council the right 
to exercise directly certain implementing powers itself, such powers shall be conferred on the Commission 
in accordance with the relevant provisions in the basic instrument. These provisions shall stipulate the 
essential elements of the powers thus conferred. 
Where the basic instrument imposes specific procedural requirements for the adoption of implementing 
measures, such requirements shall be in conformity with the procedures provided for by Articles 3, 4, 5 
and 6. 
 
Article 2 
The choice of procedural methods for the adoption of implementing measures shall be guided by the 
following criteria: 
(a) management measures, such as those relating to the application of the common agricultural and 
common fisheries policies, or to the implementation of programmes with substantial budgetary 
implications, should be adopted by use of the management procedure; 
(b) measures of general scope designed to apply essential provisions of basic instruments, including 
measures concerning the protection of the health or safety of humans, animals or plants, should be adopted 
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by use of the regulatory procedure; where a basic instrument stipulates that certain non-essential 
provisions of the instrument may be adapted or updated by way of implementing procedures, such 
measures should be adopted by use of the regulatory procedure; 
(c) without prejudice to points (a) and (b), the advisory procedure shall be used in any case in which it is 
considered to be the most appropriate. 
 
Article 3 
Advisory procedure 
1. The Commission shall be assisted by an advisory committee composed of the representatives of the 
Member States and chaired by the representative of the Commission. 
2. The representative of the Commission shall submit to the Committee a draft of the measures to be 
taken. The committee shall deliver its opinion on the draft, within a time-limit which the chairman may 
lay down according to the urgency of the matter, if necessary by taking a vote. 
3. The opinion shall be recorded in the minutes; in addition, each Member State shall have the right to ask 
to have its position recorded in the minutes. 
4. The Commission shall take the utmost account of the opinion delivered by the committee. It shall 
inform the committee of the manner in which the opinion has been taken into account. 
 
 
Article 4 
Management procedure 
1. The Commission shall be assisted by a management committee composed of the representatives of the 
Member States and chaired by the representative of the Commission. 
2. The representative of the Commission shall submit to the committee a draft of the measures to be taken. 
The committee shall deliver its opinion on the draft within a time-limit which the chairman may lay down 
according to the urgency of the matter. The opinion shall be delivered by the majority laid down in Article 
205(2) of the Treaty, in the case of decisions which the Council is required to adopt on a proposal from 
the Commission. The votes of the representatives of the Member States within the committee shall be 
weighted in the manner set out in that Article. The chairman shall not vote. 
3. The Commission shall, without prejudice to Article 8, adopt measures which shall apply immediately. 
However, if these measures are not in accordance with the opinion of the committee, they shall be 
communicated by the Commission to the Council forthwith. In that event, the Commission may defer 
application of the measures which it has decided on for a period to be laid down in each basic instrument 
but which shall in no case exceed three months from the date of such communication. 
4. The Council, acting by qualified majority, may take a different decision within the period provided for 
by paragraph 3. 
 
Article 5 
Regulatory procedure 
1. The Commission shall be assisted by a regulatory committee composed of the representatives of the 
Member States and chaired by the representative of the Commission. 
2. The representative of the Commission shall submit to the committee a draft of the measures to be taken. 
The committee shall deliver its opinion on the draft within a time-limit which the chairman may lay down 
according to the urgency of the matter. The opinion shall be delivered by the majority laid down in Article 
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205(2) of the Treaty in the case of decisions which the Council is required to adopt on a proposal from the 
Commission. The votes of the representatives of the Member States within the Committee shall be 
weighted in the manner set out in that Article. The chairman shall not vote. 
3. The Commission shall, without prejudice to Article 8, adopt the measures envisaged if they are in 
accordance with the opinion of the committee. 
4. If the measures envisaged are not in accordance with the opinion of the committee, or if no opinion is 
delivered, the Commission shall, without delay, submit to the Council a proposal relating to the measures 
to be taken and shall inform the European Parliament. 
5. If the European Parliament considers that a proposal submitted by the Commission pursuant to a basic 
instrument adopted in accordance with the procedure laid down in Article 251 of the Treaty exceeds the 
implementing powers provided for in that basic instrument, it shall inform the Council of its position. 
6. The Council may, where appropriate in view of any such position, act by qualified majority on the 
proposal, within a period to be laid down in each basic instrument but which shall in no case exceed three 
months from the date of referral to the Council. 
If within that period the Council has indicated by qualified majority that it opposes the proposal, the 
Commission shall re-examine it. It may submit an amended proposal to the Council, re-submit its proposal 
or present a legislative proposal on the basis of the Treaty. 
If on the expiry of that period the Council has neither adopted the proposed implementing act nor 
indicated its opposition to the proposal for implementing measures, the proposed implementing act shall 
be adopted by the Commission. 
 
Article 6 
Safeguard procedure 
The following procedure may be applied where the basic instrument confers on the Commission the 
power to decide on safeguard measures: 
(a) The Commission shall notify the Council and the Member States of any decision regarding safeguard 
measures. It may be stipulated that before adopting its decision, the Commission shall consult the Member 
States in accordance with procedures to be determined in each case; 
(b) Any Member State may refer the Commission's decision to the Council within a time-limit to be 
determined within the basic instrument in question; 
(c) The Council, acting by a qualified majority, may take a different decision within a time-limit to be 
determined in the basic instrument in question. Alternatively, it may be stipulated in the basic instrument 
that the Council, acting by qualified majority, may confirm, amend or revoke the decision adopted by the 
Commission and that, if the Council has not taken a decision within the abovementioned time-limit, the 
decision of the Commission is deemed to be revoked. 
 
Article 7 
1. Each committee shall adopt its own rules of procedure on the proposal of its chairman, on the basis of 
standard rules of procedure which shall be published in the Official Journal of the European Communities. 
Insofar as necessary existing committees shall adapt their rules of procedure to the standard rules of 
procedure. 
2. The principles and conditions on public access to documents applicable to the Commission shall apply 
to the committees. 
3. The European Parliament shall be informed by the Commission of committee proceedings on a regular 
basis. To that end, it shall receive agendas for committee meetings, draft measures submitted to the 
committees for the implementation of instruments adopted by the procedure provided for by Article 251 
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of the Treaty, and the results of voting and summary records of the meetings and lists of the authorities 
and organisations to which the persons designated by the Member States to represent them belong. The 
European Parliament shall also be kept informed whenever the Commission transmits to the Council 
measures or proposals for measures to be taken. 
4. The Commission shall, within six months of the date on which this Decision takes effect, publish in the 
Official Journal of the European Communities, a list of all committees which assist the Commission in the 
exercise of implementing powers. This list shall specify, in relation to each committee, the basic 
instrument(s) under which the committee is established. From 2000 onwards, the Commission shall also 
publish an annual report on the working of committees. 
5. The references of all documents sent to the European Parliament pursuant to paragraph 3 shall be made 
public in a register to be set up by the Commission in 2001. 
 
Article 8 
If the European Parliament indicates, in a Resolution setting out the grounds on which it is based, that 
draft implementing measures, the adoption of which is contemplated and which have been submitted to a 
committee pursuant to a basic instrument adopted under Article 251 of the Treaty, would exceed the 
implementing powers provided for in the basic instrument, the Commission shall re-examine the draft 
measures. Taking the Resolution into account and within the time-limits of the procedure under way, the 
Commission may submit new draft measures to the committee, continue with the procedure or submit a 
proposal to the European Parliament and the Council on the basis of the Treaty. 
The Commission shall inform the European Parliament and the committee of the action which it intends to 
take on the Resolution of the European Parliament and of its reasons for doing so. 
 
Article 9 
Decision 87/373/EEC shall be repealed. 
 
Article 10 
This Decision shall take effect on the day following that of its publication in the Official Journal of the 
European Communities. 
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Commission Decision 2006/505/EC setting up SARG 
 
Commission Decision 
of 14 July 2006 
setting up a Standards Advice Review Group (SARG)  
to advise the Commission on the objectivity and neutrality  
of the European Financial Reporting Advisory Group's (EFRAG’s) opinions 
(2006/505/EC) 
 
OJL 199, 21/7/2006, p. 33-35 
 
 
THE COMMISSION OF THE EUROPEAN COMMUNITIES,  
Having regard to the Treaty establishing the European Community,  
Whereas:  
(1) The high level of transparency and comparability of financial reporting for all publicly traded 
Community companies is necessary for building an integrated capital market which operates 
effectively, smoothly and efficiently.  
(2) In order to contribute to a better functioning of the internal market Regulation (EC) No 
1606/2002 of the European Parliament and of the Council (1) provides that the companies listed 
on regulated market are required to prepare their consolidated accounts in accordance with a 
single set of global accounting standards, commonly referred to as International Financial 
Reporting Standards (IFRS). The Regulation, in its recital 10, foresees the creation of an 
accounting technical committee to provide support and expertise to the Commission in the 
assessment of international accounting standards.  
(3) The European Financial Reporting Advisory Group (EFRAG) was founded in March 2001 by 
the organisations representing preparers, users and accountancy professions involved in the 
financial reporting process; EFRAG provides opinions on whether the standard or interpretation 
to be endorsed complies with the Community law and, in particular, the requirements of 
Regulation (EC) No 1606/2002 as regards understandability, relevance, reliability and 
comparability as well as the true and fair principle as set out in Council Directives 78/660/EEC 
(2) and 83/349/EEC (3).  
(4) As EFRAG is a private body it is important for the high quality, transparency and credibility 
of the endorsement process to establish appropriate institutional infrastructure ensuring that its 
endorsement advice is objective and well-balanced. 
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(5) In this context, the Commission considers that a Standards Advice Review Group composed 
of independent experts and high level representatives from National Standard Setters should 
therefore be established to serve as a body to reflect on the endorsement advice submitted by the 
EFRAG with a view to assessing whether its content is well-balanced and objective,  
 
HAS ADOPTED THIS DECISION:  
 
Article 1  
A group of non-governmental experts in accounting, hereinafter referred to as ‘the group’, is 
hereby established.  
 
Article 2  
Task  
The role of the group shall be to advise the Commission, before it takes a decision on 
endorsement, on whether EFRAG's opinions on endorsement of International Financial 
Reporting Standards (IFRS) and Interpretations by the International Financial Reporting 
Committee (IFRICs) are well-balanced and objective.  
 
Article 3  
Membership — Appointment  
1. The group shall comprise of maximum seven members.  
2. The Commission shall appoint the members of the group from independent experts whose 
experience and competence in the accounting area, in particular in financial reporting issues, are 
widely recognised at Community level. The members shall be selected on the basis of eligible 
proposals submitted following the call for applications published on the website of DG Internal 
Market and Services.  
3. The Commission will take the following criteria into account when assessing applications:  
— proven competence and high level technical experience, including at European and/or 
international level, in the accounting area, in particular in financial reporting issues,  
— independence,  
— the need for balanced composition in terms of geographical origin, gender (1), the functions 
and size of businesses or bodies concerned.  
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4. The members shall be appointed in a personal capacity and shall advise the Commission 
independently of any outside influence. The members shall not participate in the work of 
EFRAG either before the appointment to the group or during their term of office.  
5. Members shall each year sign an undertaking to act in the public interest and a declaration 
indicating the absence or existence of any interest which may undermine their independence and 
objectivity.  
6. Members of the group are appointed for a 3-year renewable term of office. The rules of 
procedure of the group may foresee partial replacement of the members every year in groups of 2 
or 3.  
7. In the event of resignation of a member of the group during the term of office as well as when 
a member is no longer capable of contributing effectively to the group’s deliberations or does not 
comply with the conditions set out in paragraphs 3 and 4, or Article 287 of the Treaty, the 
Commission shall appoint a new member of the group in accordance with paragraphs 3 and 4 for 
the remainder of his/her term of office.  
8. The names of members appointed by the Commission shall be published on the Internet 
website of the DG Internal Market and Services. The names of members shall be collected, 
processed and published in accordance with Regulation (EC) No 45/2001 of the European 
Parliament and of the Council.  
 
Article 4  
Operation  
1. The group shall be chaired by one of its members. The chairman will be selected by a simple 
majority for a period of one year.  
2. The representative of the Commission will assist in the meetings of the group and may take 
part in the debates. Other Commission officials interested in the matters discussed by the group 
may also attend its meetings.  
3. Upon receiving EFRAG's opinion on endorsement of IFRS or IFRICs, the group shall give its 
advice on whether the opinion of EFRAG is objective and well-balanced.  
4. The group shall deliver its advice to the Commission within a short time, which should not be 
longer than three weeks from the date of receiving EFRAG's opinion. In exceptional 
circumstances, in particular when the issue is complex, this period may be extended to four 
weeks.  
5. The final advice of the group shall be published on the Internet website of the Commission.  
6. When the group identifies a particular concern, the chairman of the group shall enter into a 
dialog with EFRAG with a view to resolve the matter, before the group issues its final advice. 
The Commission may assist in the discussions between the group and EFRAG with the aim to 
establish a balanced solution.  
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7. The Chairman of Technical Expert Group (TEG) of EFRAG may attend the meetings of the 
group as an observer. The chairman or the representative of the Commission may also ask other 
experts or observers with specific competence on a subject on the agenda to participate in the 
group’s deliberations if this is useful and/or necessary.  
8. Information obtained by participating in the deliberations of the group shall not be divulged if, 
in the opinion of the Commission, that information relates to confidential matters.  
9. The group shall adopt its rules of procedure on the basis of the standard rules of procedure 
adopted by the Commission.  
10. In addition to documents mentioned in this Article, the Commission may publish on the 
Internet, in the original language of the document concerned, any summary, conclusion, or 
partial conclusion or working document of the group.  
 
Article 5  
Meeting expenses  
The Commission shall reimburse travel and, where appropriate, subsistence expenses for 
members, experts and observers in connection with the group’s activities in accordance with the 
Commission’s rules on the compensation of external experts. The members, experts and 
observers shall not be remunerated for the services they render. Meeting expenses are reimbursed 
within the limits of the annual budget allocated to the group by the responsible Commission 
services.  
 
Article 6  
Applicability  
The decision shall take effect on the day of its publication in the Official Journal of the European 
Union. It shall apply until 13 July 2009. The Commission shall decide on a possible extension 
before that date.  
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[“The 2006 amendments to the 2nd Comitology Decision”] 
 
Council Decision 
of 17 July 2006 
amending Decision 1999/468/EC laying down the procedures for the exercise of 
implementing powers conferred on the Commission 
(2006/512/EC) 
 
OJ L 200, 22/7/2006, p. 11-13 
 
 
THE COUNCIL OF THE EUROPEAN UNION,  
Having regard to the Treaty establishing the European Community, and in particular the third 
indent of Article 202 thereof,  
Having regard to the proposal from the Commission,  
Having regard to the Opinion of the European Parliament,  
 
Whereas:  
(1) The Council adopted Decision 1999/468/EC of 28 June 1999 laying down the procedures for 
the exercise of implementing powers conferred on the Commission. That Decision provided for a 
limited number of procedures for the exercise of such powers.  
(2) That Decision should be amended in order to introduce a new type of procedure for the 
exercise of implementing powers, the regulatory procedure with scrutiny, which allows the 
legislator to oppose the adoption of draft measures where it indicates that the draft exceeds the 
implementing powers provided for in the basic instrument, or that the draft is incompatible with 
the aim or the content of that instrument or fails to respect the principles of subsidiarity or 
proportionality.  
(3) It is necessary to follow the new regulatory procedure with scrutiny for measures of general 
scope designed to amend non-essential elements of a basic instrument adopted in accordance 
with the procedure referred to in Article 251 of the Treaty, including by deleting some of those 
elements or by supplementing the instrument by the addition of new non-essential elements.  
(4) In this same framework, it should be ensured that the European Parliament receives better 
information on the work of committees,  
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HAS DECIDED AS FOLLOWS:  
 
Article 1  
Decision 1999/468/EC is hereby amended as follows:  
1. at the end of recital 5, the following shall be added: ‘with the exception of those governing the 
regulatory procedure with scrutiny’;  
2. after recital (7), the following recital shall be inserted: ‘(7a) It is necessary to follow the 
regulatory procedure with scrutiny as regards measures of general scope which seek to amend 
non-essential elements of a basic instrument adopted in accordance with the procedure referred 
to in Article 251 of the Treaty, inter alia by deleting some of those elements or by supplementing 
the instrument by the addition of new nonessential elements. This procedure should enable the 
two arms of the legislative authority to scrutinise such measures before they are adopted. The 
essential elements of a legislative act may only be amended by the legislator on the basis of the 
Treaty;’;  
3. recital (10) shall be replaced by the following: ‘(10) The third purpose of this Decision is to 
improve information to the European Parliament by providing that the Commission should 
inform it on a regular basis of committee proceedings, that the Commission should transmit to it 
documents related to activities of committees and inform it whenever the Commission transmits 
to the Council measures or proposals for measures to be taken; particular attention will be paid to 
the provision of information to the European Parliament on the proceedings of committees in the 
framework of the regulatory procedure with scrutiny, so as to ensure that the European 
Parliament takes a decision within the stipulated deadline.’;  
4. in Article 1: ‘5a’ shall be inserted between ‘5’ and ‘and 6’ in the last line;  
5. in Article 2: (a) in the first paragraph the words ‘1. Without prejudice to paragraph 2,’ shall be 
inserted at the beginning of the text; (b) the following paragraph shall be added: ‘2. Where a 
basic instrument, adopted in accordance with the procedure referred to in Article 251 of the 
Treaty, provides for the adoption of measures of general scope designed to amend non-essential 
elements of that instrument, inter alia by deleting some of those elements or by supplementing 
the instrument by the addition of new non-essential elements, those measures shall be adopted in 
accordance with the regulatory procedure with scrutiny.’;  
6. in Article 4(2) and Article 5(2), the terms ‘and (4)’ shall be added after ‘Article 205(2)’;  
7. after Article 5, the following Article shall be inserted:  
 
 
‘Article 5a  Regulatory procedure with scrutiny  
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1. The Commission shall be assisted by a Regulatory Procedure with Scrutiny Committee 
composed of the representatives of the Member States and chaired by the representative of the 
Commission.  
2. The representative of the Commission shall submit to the Committee a draft of the measures to 
be taken. The Committee shall deliver its opinion on the draft within a time-limit which the 
chairman may lay down according to the urgency of the matter. The opinion shall be delivered 
by the majority laid down in Article 205(2) and (4) of the Treaty in the case of decisions which 
the Council is required to adopt on a proposal from the Commission. The votes of the 
representatives of the Member States within the Committee shall be weighted in the manner set 
out in that Article. The chairman shall not vote.  
3. If the measures envisaged by the Commission are in accordance with the opinion of the 
Committee, the following procedure shall apply:  
(a) the Commission shall without delay submit the draft measures for scrutiny by the European 
Parliament and the Council;  
(b) the European Parliament, acting by a majority of its component members, or the Council, 
acting by a qualified majority, may oppose the adoption of the said draft by the Commission, 
justifying their opposition by indicating that the draft measures proposed by the Commission 
exceed the implementing powers provided for in the basic instrument or that the draft is not 
compatible with the aim or the content of the basic instrument or does not respect the principles 
of subsidiarity or proportionality;  
(c) if, within three months from the date of referral to them, the European Parliament or the 
Council opposes the draft measures, the latter shall not be adopted by the Commission. In that 
event, the Commission may submit to the Committee an amended draft of the measures or 
present a legislative proposal on the basis of the Treaty;  
(d) if, on expiry of that period, neither the European Parliament nor the Council has opposed the 
draft measures, the latter shall be adopted by the Commission.  
4. If the measures envisaged by the Commission are not in accordance with the opinion of the 
Committee, or if no opinion is delivered, the following procedure shall apply:  
(a) the Commission shall without delay submit a proposal relating to the measures to be taken to 
the Council and shall forward it to the European Parliament at the same time;  
(b) the Council shall act on the proposal by a qualified majority within two months from the date 
of referral to it;  
(c) if, within that period, the Council opposes the proposed measures by a qualified majority, the 
measures shall not be adopted. In that event, the Commission may submit to the Council an 
amended proposal or present a legislative proposal on the basis of the Treaty;  
(d) if the Council envisages adopting the proposed measures, it shall without delay submit them 
to the European Parliament. If the Council does not act within the two month period, the 
Commission shall without delay submit the measures for scrutiny by the European Parliament;  
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(e) the European Parliament, acting by a majority of its component members within four months 
from the forwarding of the proposal in accordance with point (a), may oppose the adoption of the 
measures in question, justifying their opposition by indicating that the proposed measures exceed 
the implementing powers provided for in the basic instrument or are not compatible with the aim 
or the content of the basic instrument or do not respect the principles of subsidiarity or 
proportionality;  
(f) if, within that period, the European Parliament opposes the proposed measures, the latter shall 
not be adopted. In that event, the Commission may submit to the Committee an amended draft of 
the measures or present a legislative proposal on the basis of the Treaty;  
(g) if, on expiry of that period, the European Parliament has not opposed the proposed measures, 
the latter shall be adopted by the Council or by the Commission, as the case may be.  
5. By way of derogation from paragraphs 3 and 4, a basic instrument may in duly substantiated 
exceptional cases provide:  
(a) that the time-limits laid down in paragraphs 3(c), 4(b) and 4(e) shall be extended by an 
additional month, when justified by the complexity of the measures; or  
(b) that the time-limits laid down in paragraphs 3(c), 4(b) and 4(e) shall be curtailed where 
justified on the grounds of efficiency.  
6. A basic instrument may provide that if, on imperative grounds of urgency, the timelimits for 
the regulatory procedure with scrutiny referred to in paragraphs 3, 4 and 5 cannot be complied 
with, the following procedure shall apply:  
(a) if the measures envisaged by the Commission are in accordance with the opinion of the 
Committee, the Commission shall adopt the measures, which shall immediately be implemented. 
The Commission shall without delay communicate them to the European Parliament and to the 
Council;  
(b) within a time-limit of one month following that communication, the European Parliament, 
acting by a majority of its component members, or the Council, acting by a qualified majority, 
may oppose the measures adopted by the Commission, on the grounds that the measures exceed 
the implementing powers provided for in the basic instrument or are not compatible with the aim 
or the content of the basic instrument or do not respect the principles of subsidiarity or 
proportionality;  
(c) in the event of opposition by the European Parliament or the Council, the Commission shall 
repeal the measures. It may however provisionally maintain the measures in force if warranted 
on health protection, safety or environmental grounds. In that event, it shall without delay submit 
to the Committee an amended draft of the measures or a legislative proposal on the basis of the 
Treaty. The provisional measures shall remain in force until they are replaced by a definitive 
instrument.’.  
8. In Article 7(3) at the end of the first sentence, the following shall be added: ‘following 
arrangements which ensure that the transmission system is transparent and that the information 
forwarded and the various stages of the procedure are identified.’.  
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Article 2  
This Decision shall take effect on the day following that of its publication in the Official Journal 
of the European Union.  
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“Tomberger”  
 
Judgment of the Court (Fifth Chamber) of 27 June 1996. 
Waltraud Tomberger v Gebrüder von der Wettern GmbH. 
Reference for a preliminary ruling: Bundesgerichtshof - Germany. 
Directive 78/660/EEC - Annual accounts - Balance sheet - Date at which profit is made. 
Case C-234/94. 
European Court Reports 1996 Page I-03133 
 
Keywords 
 
Freedom of movement for persons - Freedom of establishment - Companies - Directive 78/660 - 
Annual accounts of certain types of companies - Principle of the true and fair view - 
Requirement that only profits made at the balance-sheet date may be included - Circumstances of 
the case - Council Directive 78/660, Art. 31(1)(c)(aa)  
 
 
Summary  
 
In order to coordinate the content of annual accounts, the Fourth Directive 78/660 based on 
Article 54(3)(g) of the Treaty on the annual accounts of certain types of companies, as amended 
by the Seventh Directive 83/349 on consolidated accounts, lays down the principle of the “true 
and fair view”, compliance with which is the primary objective of that directive. Application of 
that principle must, as far as possible, be guided by the general principles contained in Article 31 
of the directive, particularly in Article 31(1)(c), (aa) and (bb), and (d). It is clear from those 
provisions that taking account of all elements which actually relate to the financial year in 
question ensures observance of the principle of a true and fair view.  
 
Where  
- one company (the parent company) is the sole shareholder in another company (the subsidiary), 
and controls it,  
- under national law, the parent company and the subsidiary form a group,  
- the financial years of the two companies coincide,  
- the subsidiary’s annual accounts for the financial year in question were adopted by the general 
meeting before completion of the audit of the parent company' s annual accounts for that year,  
- the subsidiary’s annual accounts for the financial year in question, as adopted by its general 
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meeting, show that on the subsidiary’s balance-sheet date - namely the last day of that financial 
year - the subsidiary appropriated profits to the parent company, and  
- the national court is satisfied that the subsidiary’s annual accounts for the financial year in 
question give a true and fair view of its assets and liabilities, financial position and profit or loss,  
it is not contrary to the rule laid down in Article 31(1)(c)(aa) of the directive according to which, 
for the purpose of valuing the items shown in the annual accounts, only profits made at the 
balance-sheet date may be included for the national court to consider that the profits in question 
must be entered in the parent company' s balance sheet for the financial year in respect of which 
they were appropriated by the subsidiary.  
 
 
Parties 
 
In Case C-234/94,  
REFERENCE to the Court under Article 177 of the EC Treaty by the Bundesgerichtshof for a 
preliminary ruling in the proceedings pending before that court between  
Waltraud Tomberger  
and  
Gebrueder von der Wettern GmbH,  
on the interpretation of Articles 31(1) and 59 of the Fourth Council Directive 78/660/EEC of 25 
July 1978 based on Article 54(3)(g) of the Treaty on the annual accounts of certain types of 
companies (OJ 1978 L 222, p. 11), as amended by the Seventh Council Directive 83/349/EEC of 
13 June 1983 based on Article 54(3)(g) of the Treaty on consolidated accounts (OJ 1983 L 193, 
p. 1),  
THE COURT (Fifth Chamber),  
composed of: D.A.O. Edward (Rapporteur), President of the Chamber, J.-P. Puissochet, J.C. 
Moitinho de Almeida, C. Gulmann and M. Wathelet, Judges,  
Advocate General: G. Tesauro,  
Registrar: H. von Holstein, Deputy Registrar,  
after considering the written observations submitted on behalf of:  
- Mrs Tomberger, by Hansjuergen Herrmann, Rechtsanwalt, Cologne,  
- Gebrueder von der Wettern GmbH, by Adelgund Hofmeister, Rechtsanwalt, Cologne,  
- the German Government, by Alfred Dittrich, Regierungsdirektor in the Federal Ministry of 
Justice, and Bernd Kloke, Oberregierungsrat in the Federal Ministry for the Economy, acting as 
Agents,  
- the Commission of the European Communities, by Antonio Caeiro and Juergen Grunwald, 
Legal Advisers, acting as Agents,  
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having regard to the Report for the Hearing,  
after hearing the oral observations of Mrs Tomberger, represented by Klaus Heinemann, 
Rechtsanwalt, Cologne, Gebrueder von der Wettern GmbH, represented by Adelgund 
Hofmeister, the German Government, represented by Alfred Dittrich, the United Kingdom, 
represented by David Anderson, Barrister, and the Commission, represented by Juergen 
Grunwald, at the hearing on 16 November 1995,  
after hearing the Opinion of the Advocate General at the sitting on 25 January 1996,  
gives the following  
 
Judgment:  
 
 
Grounds 
 
1 By order of 21 July 1994, received at the Court on 18 August 1994, the Bundesgerichtshof 
(Federal Court of Justice) referred to the Court for a preliminary ruling under Article 177 of the 
EC Treaty a question on the interpretation of Articles 31(1) and 59 of the Fourth Council 
Directive 78/660/EEC of 25 July 1978 based on Article 54(3)(g) of the Treaty on the annual 
accounts of certain types of companies (hereinafter “the Fourth Directive”), as amended by the 
Seventh Council Directive 83/349/EEC of 13 June 1983 based on Article 54(3)(g) of the Treaty 
on consolidated accounts.  
2 That question was raised in proceedings between Mrs Tomberger (hereinafter “the plaintiff”) 
and Gebrueder von der Wettern GmbH (hereinafter “the defendant”), a company governed by 
German law and established in Germany.  
3 Article 2(3) of the Fourth Directive provides, in the same terms as the fourth recital of the 
preamble, as follows:  
“The annual accounts shall give a true and fair view of the company' s assets, liabilities, financial 
position and profit or loss.”  
4 Article 2(5) lays down that:  
“Where in exceptional cases the application of a provision of this directive is incompatible with 
the obligation laid down in paragraph 3, that provision must be departed from in order to give a 
true and fair view within the meaning of paragraph 3.”  
5 Article 31(1) of the Fourth Directive provides:  
“(1) The Member States shall ensure that the items shown in the annual accounts are valued in 
accordance with the following general principles:  
(...)  
(c) valuation must be made on a prudent basis, and in particular:  
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(aa) only profits made at the balance-sheet date may be included;  
(bb) account must be taken of all foreseeable liabilities and potential losses arising in the course 
of the financial year concerned or of a previous one, even if such liabilities or losses become 
apparent only between the date of the balance sheet and the date on which it is drawn up;  
(...)  
(d) account must be taken of income and charges relating to the financial year, irrespective of the 
date of receipt or payment of such income or charges;  
(...)”.  
6 Article 59(1) of the Fourth Directive, as amended by the Seventh Directive, provides as 
follows:  
“A Member State may require or permit that participating interests, as defined in Article 17, in 
the capital of undertakings over the operating and financial policies of which significant 
influence is exercised, be shown in the balance sheet in accordance with paragraphs (2) to (9) 
below, as sub-items of the items ‘shares in affiliated undertakings’ or ‘participating interests’, as 
the case may be.”  
7 Article 59(2) to (9), as amended, lays down two methods of valuing the holdings referred to in 
paragraph (1).  
8 The plaintiff, a shareholder in the defendant company, challenges that company’ s annual 
accounts for the financial year 1 January 1989 to 31 December 1989 as approved on 19 October 
1990 by the general meeting of the company.  
9 The defendant, in particular, has a 100% shareholding in the companies Technische 
Sicherheitssystem GmbH and Gesellschaft fuer Bauwerksabdichtungen mbH (hereinafter "TSS 
and GfB").  
10 On 29 June 1990 the annual accounts of TSS and GfB, likewise for the financial year 1 
January 1989 to 31 December 1989, were approved by resolutions of their respective general 
meetings. Those accounts showed that certain profits had been appropriated to the defendant for 
the financial year 1989 but had not yet been paid to it.  
11 The defendant’ s annual accounts for 1989 showed the profits distributed to it by TSS and 
GfB for the financial year 1988 but not those appropriated to it for the financial year 1989.  
12 The plaintiff considered that under the Fourth Directive the defendant’ s annual accounts for 
the financial year 1989 should have included the profits appropriated to it by TSS and GfB for 
that same year; she therefore brought an action before the Landgericht (Regional Court) for 
annulment of the resolution of the general meeting approving the defendant’s annual accounts for 
1989. The action was dismissed at first instance and on appeal, whereupon the plaintiff appealed 
to the Bundesgerichtshof on a point of law.  
13 The Bundesgerichtshof considers that the entitlement of an undertaking (the parent company) 
which is the sole or majority shareholder of another company (the subsidiary) to the profits of the 
subsidiary is sufficiently certain at the balance-sheet date for it to be regarded as forming part of 
the assets of the parent company. It follows, in its view, that the debt receivable by the parent 
company from its subsidiary company must be included in the annual accounts of the parent 
company as from the date when the corresponding liability of the subsidiary company came into 
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being. However, the Bundesgerichtshof is in doubt as to the compatibility of that view with the 
requirements of the Fourth Directive.  
14 The Bundesgerichtshof therefore decided to stay proceedings pending a ruling from the Court 
of Justice on the following question:  
“Is there an infringement of Article 31(1)(c)(aa) of the Fourth Directive 78/660/EEC of 25 July 
1978, according to which only profits made at the balance-sheet date may be included, and of the 
principles laid down in Article 59 of that directive on the ‘equity method’, if the profit 
entitlement of an undertaking, as against a private limited company in which it is the sole or 
majority shareholder and in respect of which the presumptions of dependency within the 
meaning of Paragraph 17(2) of the Aktiengesetz (Law on Private Companies) and of belonging 
to a single group within the meaning of the third sentence of Paragraph 18(1) of that Law have 
not been rebutted, is regarded as forming part as from the balance-sheet date of the subsidiary 
company of the assets of the undertaking which is the sole or majority shareholder and must 
therefore be shown as an asset of the latter ‘as from that date’, on the assumption that the 
financial years of the two undertakings coincide and the meeting of shareholders in the private 
limited company controlled by the other resolves to adopt the annual accounts and appropriate 
the profits at a time when the auditing of the annual accounts of the undertaking which is the sole 
shareholder has not yet been completed?”  
15 It should be emphasized at the outset that, as appears from the terms of the question referred 
and the order for reference, the question arises in the context of a highly specific set of 
circumstances:  
- the parent company is the sole shareholder in the subsidiary, and controls it,  
- under national law, the parent company and the subsidiary form a group,  
- the financial years of the two companies coincide,  
- the subsidiary’s annual accounts for the financial year in question were adopted by its general 
meeting before completion of the audit of the parent company' s annual accounts for that year,  
- the subsidiary’s annual accounts for the financial year in question, as adopted by its general 
meeting, show that on the subsidiary’s balance-sheet date namely the last day of that financial 
year the subsidiary appropriated profits to the parent company, and  
- in the light of the presumptions of national law as to the relationship between the parent 
company and its subsidiary, the national court considers that the parent company’s entitlement to 
the profits in question is sufficiently certain at the balance-sheet date of the two companies for it 
to be regarded as forming, at that date, part of the assets of the parent company.  
16 As regards Article 59 of the Fourth Directive, as amended, to which the national court refers, 
it is sufficient to note, as the Advocate General has done at point 12 of his Opinion, that this 
provision can have no bearing on the resolution of the dispute in the main proceedings since the 
German legislature has not exercised the option made available to it under that article, so that the 
methods of valuation there provided for do not apply in Germany.  
17 With regard to Article 31 of the Fourth Directive, it should be borne in mind that the Fourth 
Directive seeks to coordinate national provisions concerning the presentation and content of 
annual accounts of certain types of companies (see the first recital of the preamble). In order to 
coordinate the content of annual accounts, the directive lays down the principle of the “true and 
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fair view”, compliance with which is the primary objective of the directive. According to that 
principle, the annual accounts of the companies to which the Fourth Directive applies must give 
a true and fair view of their assets and liabilities, financial position and profit or loss (see the 
fourth recital in the preamble to the Fourth Directive and Article 2(3) and (5) thereof).  
18 Application of that principle must, as far as possible, be guided by the general principles 
contained in Article 31 of the Fourth Directive. In this case, the principles set out in Article 
31(1)(c)(aa) and (bb) and (d) are of particular importance.  
19 First, Article 31(1)(c)(aa) provides that only profits made at the balance-sheet date may be 
included in the balance sheet.  
20 Second, Article 31(1)(d) provides that account must be taken in the balance sheet for a 
financial year of all income and charges relating to that year, irrespective of the date of receipt or 
payment of such income or charges.  
21 Third, in accordance with Article 31(1)(c)(bb), account must be taken of liabilities and losses 
arising in the course of a financial year even if they become apparent only between the end of the 
financial year and the date on which the balance sheet for that year is drawn up.  
22 It is clear from those provisions that taking account of all elements - profits made, charges, 
income, liabilities and losses - which actually relate to the financial year in question ensures 
observance of the requirement of a true and fair view.  
23 In the present case, according to the subsidiary’s annual accounts, the profits in question were 
made by that company during the financial year 1989 and were appropriated by it to the parent 
company as at 31 December 1989, that is to say before the end of that financial year. Before 
examining the parent company’s accounts, the national court must be satisfied that there is no 
reason to question that that presentation of the subsidiary’s financial position complies with the 
principle of the true and fair view.  
24 It follows from all the foregoing that, if the subsidiary’s accounts themselves comply with the 
principle of the true and fair view, it is not contrary to the rule laid down in Article 31(1)(c)(aa) 
of the Fourth Directive for the national court to consider that, in the circumstances described, the 
profits in question must be entered in the parent company’s balance sheet for the financial year in 
respect of which the subsidiary appropriated them.  
25 The answer to the question referred by the national court must therefore be that, where  
- one company (the parent company) is the sole shareholder in another company (the subsidiary), 
and controls it,  
- under national law, the parent company and the subsidiary form a group,  
- the financial years of the two companies coincide,  
- the subsidiary’s annual accounts for the financial year in question were adopted by the general 
meeting before completion of the audit of the parent company' s annual accounts for that year,  
- the subsidiary’s annual accounts for the financial year in question, as adopted by its general 
meeting, show that on the subsidiary' s balance-sheet date - namely the last day of that financial 
year - the subsidiary appropriated profits to the parent company, and  
- the national court is satisfied that the subsidiary’s annual accounts for the financial year in 
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question give a true and fair view of its assets and liabilities, financial position and profit or loss,  
it is not contrary to the rule laid down in Article 31(1)(c)(aa) of the Fourth Directive for the 
national court to consider that the profits in question must be entered in the parent company’s 
balance sheet for the financial year in respect of which they were appropriated by the subsidiary.  
 
 
Decision on costs 
 
Costs  
26 The costs incurred by the German Government and the United Kingdom, and by the 
Commission of the European Communities, which have submitted observations to the Court, are 
not recoverable. Since these proceedings are, for the parties to the main proceedings, a step in the 
proceedings pending before the national court, the decision on costs is a matter for that court.  
 
 
Operative part 
 
On those grounds,  
THE COURT (Fifth Chamber),  
in answer to the question referred to it by the Bundesgerichtshof by order of 21 July 1994, 
hereby rules:  
Where  
- one company (the parent company) is the sole shareholder in another company (the subsidiary), 
and controls it,  
- under national law, the parent company and the subsidiary form a group,  
- the financial years of the two companies coincide,  
- the subsidiary’s annual accounts for the financial year in question were adopted by the general 
meeting before completion of the audit of the parent company' s annual accounts for that year,  
- the subsidiary’s annual accounts for the financial year in question, as adopted by its general 
meeting, show that on the subsidiary’s balance-sheet date ; namely the last day of that financial 
year - the subsidiary appropriated profits to the parent company, and  
- the national court is satisfied that the subsidiary’s annual accounts for the financial year in 
question give a true and fair view of its assets and liabilities, financial position and profit or loss,  
it is not contrary to the rule laid down in Article 31(1)(c)(aa) of the Fourth Council Directive 
78/660/EEC of 25 July 1978 based on Article 54(3)(g) of the Treaty on the annual accounts of 
certain types of companies, as amended by the Seventh Council Directive 83/349/EEC of 13 
June 1983 based on Article 54(3)(g) of the Treaty on consolidated accounts, for the national court 
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to consider that the profits in question must be entered in the parent company’s balance sheet for 
the financial year in respect of which they were appropriated by the subsidiary.  
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Conclusions No. 10491/00 of the ECOFIN-Council of 17 July 2000 
 
 
 
 
 
 
 
 
 
 
Conclusions of the Council No. 10491/00 of 17 July 2000 
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1. INTRODUCTION 
 
 
1. The Regulation (EC) No 1606/2002 of the European Parliament and the Council of 19 July 
2002 on the application of international accounting standards1 (IAS Regulation) harmonises the 
financial information presented by public listed companies in order to ensure a high degree of 
transparency and comparability of financial statements. 
 
2. The Fourth Council Directive 78/660/EEC of 25 July 19782 and the Seventh Council Directive 
83/349/EEC of 13 June 1983 3 are the main harmonization instruments in the accounting field 
within the European Union. 
 
3. In this paper, the Commission comments on topics where authoritative clarification appears to 
be required. The topics have been chosen after taking into account discussions in the Accounting 
Regulatory Committee set up pursuant to Article 6 of the IAS Regulation as well as discussions 
in the Contact Committee set up pursuant to Article 52 on the Fourth Council Directive. 
 
4. The views expressed in this paper do not necessarily represent the views of the Member States 
and should not, in themselves impose any obligation on them. They do not prejudice the 
interpretation that the Court of Justice, as the final instance responsible for interpreting the Treaty 
and secondary legislation, might place on the matters at issue. 
 
5. Both the Accounting Regulatory Committee and the Contact Committee consist of 
representatives of the Member States and the Commission. The Accounting Regulatory 
Committee assists the Commission in the endorsement of international accounting standards, 
while the Contact Committee has an important function to facilitate a harmonized application of 
the Accounting Directives through regular meetings, dealing in particular with practical problems 
arising in connection with their application.  
 
6. The International Accounting Standards (IASs) and the Interpretations of the Standing 
Interpretations Committee (SICs) referred to in this paper are those that were adopted by the 
International Accounting Standards Board (IASB) in April 2001, when the IASB endorsed the 
body of IASs issued by its predecessor, the International Accounting Standards Committee 
(IASC). The accounting standards that the IASB will develop will be called International 
Financial Reporting Standards (IFRSs) and the interpretations of IFRSs will be published as 
interpretations of the International Financial Reporting Interpretations Committee (IFRICs). 
 
7. For the purpose of this paper, IASs and IFRSs are referred to as either IASs or IFRSs; SICs 
and IFRICs are referred to as either SICs or IFRICs. 
 
 
                                                 
1 OJ L 243, 11.9.2002, p. 1 
2 OJ L 222, 14.8.1978,p. 11, Directive as last amended by Directive 2003/51/EC of the European Parliament and of 
the Council (OJ L 178, 17.07.2003, p.16 
3 OJ L 193, 18.7.1983,p. 1, Directive as last amended by Directive 2003/51/EC of the European Parliament and of 
the Council (OJ L 178, 17.07.2003, p.16 
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2. THE IAS REGULATION 
2.1. Article 3: Adoption and use of international accounting standards 
 
2.1.1. Endorsement criteria of IASs 
 
Whether a standard is suitable for application in the EU will depend on that standard meeting 
certain criteria set out in the IAS Regulation.  These criteria require that IASs: 
 
- are not contrary to the principle set out in Article 16(3) of Council Directive 83/349/EEC 
and in Article 2(3) of Council Directive 78/660/EEC and  
- are conducive to the European public good and, 
- meet the criteria of understandability, relevance, reliability and comparability required of 
the financial information needed for making economic decisions and assessing the 
stewardship of management. 
 
In considering whether the application of a standard results in a true and fair view of the financial 
position and performance of an enterprise, this principle is considered in the light of the said 
Council Directives without implying a strict conformity with each and every provision of those 
Directives. 
2.1.2. Languages and availability of IASs 
 
Adopted IASs and SICs will be freely available (via the Official Journal) in all Community 
languages.  Adopted standards and interpretations will be published in the Official Journal of the 
European Union. These standards will also be available on our web site:  
http://europa.eu.int/comm/internal_market/accounting/index_en.htm 
2.1.3. IASs not yet endorsed and IASs rejected by the EU 
 
Where it applies, the IAS Regulation requires that accounts be prepared in accordance with 
endorsed IASs i.e. IASs adopted by the EU further to the IAS Regulation.  Accordingly, if a 
standard is not endorsed it is not required or in certain instances not permitted to be applied by a 
company preparing its accounts further to the IAS Regulation.   
 
To the extent that a standard which has not yet been endorsed by the EU is not inconsistent with 
endorsed standards and is consistent with the conditions set out in IAS 1 paragraph 224 it may be 
used as guidance. 
                                                 
4 'In the absence of a specific International Accounting Standard and an Interpretation of the Standing Interpretations 
Committee, management uses its judgement in developing an accounting policy that provides the most useful 
information to users of the enterprise's financial statements. In making this judgement, management considers: 
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To the extent that a standard has been rejected by the EU but is not inconsistent with endorsed 
standards and is consistent with the conditions set out in IAS 1 paragraph 22, it may be used as 
guidance.  
 
To the extent that a rejected standard conflicts with a standard which has been endorsed – for 
example where an endorsed standard is amended – the rejected standard may not be applied.  The 
company must continue to apply fully the standard endorsed by the EU. 
 
IAS 1 requires that the notes to the financial statements present information about the basis of 
preparation of the financial statements and the specific accounting policies selected and applied.  
These requirements will necessitate clear disclosure of both the standards applied and of any 
other standards or guidance applied by the company further to paragraphs 20 and 22 of IAS 1. 
 
2.1.4. Statement in the accounting policies 
 
The legal requirement in the IAS Regulation is for the accounts to be prepared in accordance with 
adopted IASs i.e. IASs endorsed by the EU.  It is therefore appropriate that this should be made 
clear in the accounting policies.  Following the change of name from International Accounting 
Standards to International Financial Reporting Standards and consistent with the guidance 
contained in the ‘Preface to Statements of International Accounting Standards’, such a statement 
should refer to the financial statements having been prepared ‘… in accordance with all 
International Financial Reporting Standards adopted for use in the European Union’.  However, if 
the application of adopted IFRSs results in financial statements that also comply with all IFRSs, 
because no standards have been rejected and all standards issued by the IASB have been 
endorsed, then it would not be necessary to state "adopted for use in the European Union", but 
simply ‘… in accordance with all International Financial Reporting Standards’. 
 
 
2.1.5. Status of the IASB Framework, the Appendices to IASs and the Implementation Guidance 
to IASs 
 
IAS 1 states that the application of International Accounting Standards (IASs) and Interpretations 
of the Standing Interpretations Committee (SICs) (Interpretations), with additional disclosure 
when necessary, is presumed to result in financial statements that achieve a fair presentation. IAS 
1 states further that financial statements shall not be described as complying with IASs and 
Interpretations unless they comply with all the requirements of each applicable Standard and 
Interpretation. 
 
                                                                                                                                                              
(a) the requirements and guidance in International Accounting Standards dealing with similar and related issues; 
(b) the definitions, recognition and measurement criteria for assets, liabilities, income and expenses set out in the 
IASC Framework; and 
(c) pronouncements of other standard setting bodies and accepted industry practices to the extent, but only to the 
extent, that these are consistent with (a) and (b) of this paragraph.' 
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IASs set out recognition, measurement, presentation and disclosure requirements dealing with 
transactions and events that are important in general purpose financial statements. IASs are based 
on the Framework for the Preparation and Presentation of Financial Statements (“the 
Framework”), which addresses the concepts underlying the information presented in general 
purpose financial statements. The objective of the Framework is to facilitate the consistent and 
logical formulation of IASs. 
 
However, the Framework itself is not an IAS or Interpretation and therefore does not need to be 
adopted into Community law. Nevertheless, it does provide the basis for the use of judgement in 
resolving accounting issues. This is of particular relevance in situations where there is no 
particular Standard or Interpretation that specifically applies to an item in the financial 
statements. In such situations, IASs require management to use their judgement in developing 
and applying an accounting policy that results in information that is relevant and reliable. In 
making such judgements, IASs require management to consider, inter alia, the definitions, 
recognition criteria and measurement concepts set out in the Framework. 
 
Similarly, when an IAS or Interpretation does apply to an item in the financial statements, 
management is required to select the accounting policy to be applied to that item by considering 
also any Appendices to the Standard that do not form a part of the IAS (such as the Basis for 
Conclusions) and any Implementation Guidance issued in respect of the IAS. 
 
In view of its importance to the resolution of accounting issues, the IASB Framework has been 
annexed to this paper. Users of IASs should, in addition, consult individual IASs and 
Interpretations in order to ensure that any Appendices and Implementation Guidance are properly 
considered in determining the appropriate application of IASs. 
 
2.2. Article 4: Consolidated accounts of publicly traded companies 
2.2.1. Definition of "companies" 
 
Articles 4 and 5 of the IAS Regulation refer to ‘companies’.  Companies are defined by the 
Treaty of Rome, Article 48 (ex Article 58) as follows: 
 
Article 48 (ex Article 58) second paragraph: 
… 
"Companies or firms” means companies or firms constituted under civil or commercial 
law, including cooperative societies, and other legal persons governed by public or 
private law, save for those which are non-profit-making. 
 
This definition is reflected in the scope of each of the following related Accounting Directives, 
which have as their legal base the Treaty's Article 54 (new Treaty, Article 44), which makes a 
reference to Article 58 of the Treaty (new Treaty, Article 48),: 
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• The Fourth Council Directive (78/660/EEC) of 25 July 1978 based on Article 54(3)(g) of the 
Treaty (new Treaty version 44(2)(g) on the annual accounts of certain types of companies sets 
out the requirements in respect of the preparation of the annual accounts of companies5. 
• The Seventh Council Directive (83/349/EEC) of 13 June 1983 based on Article 54(3)(g) of the 
Treaty (new Treaty version 44(2)(g) on consolidated accounts sets out the requirements in 
respect of the preparation of consolidated accounts6. 
• Council Directive 86/635/EEC of 8 December 1986 on the annual accounts and consolidated 
accounts of banks and other financial institutions deals with those matters specific to such 
institutions7 (having regard to Article 54(3)(g) of the Treaty (new Treaty version 44(2)(g); and  
• Council Directive 91/674/EEC of 19 December 1991 on the annual accounts and consolidated 
accounts of insurance undertakings sets out the specific requirements relevant to the 
preparation of accounts of such entities8 (having regard to Article 54 of the Treaty (new 
Treaty, Article 44). 
 
The IAS Regulation is addressed only to EU companies. It does not set out requirements for non-
EU companies. 
2.2.2. Definition of "consolidated accounts" 
 
As the IAS Regulation only applies to ‘consolidated accounts’, it only takes effect where such 
consolidated accounts are otherwise required. 
 
The determination of whether or not a company is required to prepare consolidated accounts will 
continue to be made by reference to national law transposed from the Seventh Council Directive.  
For the avoidance of doubt, the following Articles of the Seventh Council Directive are relevant 
to the existence of such a requirement: Articles 1, 2, 3(1) 4, 5-9, 11, and 12. 
 
These requirements are considered further below. 
a) General requirement 
 
Subject to certain exemptions (see (b) below), the Seventh Council Directive (83/349/EEC) sets 
out the circumstances when a company is required to prepare consolidated accounts.   
 
Where these circumstances (as transposed into national law), require the preparation of 
consolidated accounts, the requirements of the IAS Regulation apply to those accounts.   
                                                 
5 OJ No L222, 14.8.1978, p. 11, Directive as last amended by Directive 2003/51/EC (OJ No L178, 17.07. 2003, p. 
16) 
6 OJ No L193, 18. 7. 1983, p. 1, Directive as last amended by Directive 2003/51/EC (OJ No L178, 17. 07. 2003, p. 
16) 
7 OJ No L372, 31. 12. 1986, p. 1, Directive as last amended by Directive 2003/51/EC (OJ No L178, 17.07. 2003, p. 
16) 
8 OJ No L374, 31. 12. 1991, p. 7, Directive as last amended by Directive 2003/51/EC (OJ No L178, 17.07. 2003, p. 
16) 
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b) Exemptions from the preparation of consolidated accounts 
 
Exemptions from the general requirement to prepare consolidated accounts are set out in Articles 
5, 7-11 of the Seventh Council Directive (83/349/EEC).  In addition, Article 6 of the Seventh 
Council Directive provides an exemption on the grounds of size alone. 
Where a company is not required to prepare consolidated accounts as a result of an exemption 
contained in national law derived from the Accounting Directives, the requirements of the IAS 
Regulation in respect of consolidated accounts do not apply – as there are no ‘consolidated 
accounts’ to which to apply those requirements. 
c) Exclusions from consolidation 
 
Certain exclusions from the scope of the consolidation are provided for in Articles 13 to 15 of the 
Seventh Directive. 
 
As noted above, it is the national law derived from the Accounting Directives that determines 
whether or not consolidated accounts are required.  However, if consolidated accounts are so 
required, it is the requirements of endorsed IASs that will dictate the scope of consolidation and, 
therefore, which entities should be included in those consolidated accounts and how they should 
be included. 
 
Accordingly, the exclusions from the scope of the consolidation derived from the Accounting 
Directives are not relevant – the consolidated accounts are prepared in accordance with endorsed 
IASs. 
2.2.3.   Interim reporting requirements 
 
There is no direct impact upon interim reporting requirements as the scope of the IAS Regulation 
covers only annual and consolidated accounts. 
 
To the extent that a company is required to prepare an interim report and where that report is 
prepared on a basis consistent with the annual (or consolidated) accounts, it is clear that there is 
an indirect impact of the change to IASs. 
 
It should be noted that the Commission has recently made a proposal for a directive on the 
harmonisation of transparency requirements with regard to information about issuers whose 
securities are admitted to trading on a regulated market and amending Directive 2001/34/EC. 
This directive establishes requirements in relation to the disclosure of periodic and ongoing 
information about issuers whose securities are already admitted to trading on a regulated market 
situated or operating within a Member State. Further information can be found at the web site: 
http://europa.eu.int/comm/internal_market/en/finances/mobil/transparency/index.htm 
 
CESR (Committee of European Securities Regulators) has issued for public consultation a draft 
recommendation for additional guidance regarding the transition to IFRS in 2005. This 
recommendation articulates a number of proposals to ensure a smooth transition to IAS through 
proper interim information in 2005. CESR recommends that market participants be provided 
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during 2005 with financial information consistent with the IAS-based information they will 
receive relating to the full year ending on or after 31 December 2005. Listed companies are 
therefore encouraged to use the same IAS measurement and recognition principles for preparing 
interim financial reports as for their year-end reporting under IAS. Further information can be 
found on the web site of CESR: www.europefesco.org. 
 
2.3. Use of IASs before 2005 
In terms of listed companies9, the IAS Regulation is directly applicable to their consolidated 
accounts.  Article 4 of the IAS Regulation contains no requirements prior to 2005 and envisages 
no voluntary early adoption. 
 
This would suggest that, solely on the basis of the IAS Regulation, adopted (i.e. endorsed) IASs 
would not be permitted or required prior to 2005.  
 
However, on 13 June 2000, the Commission adopted its Communication The EU’s Financial 
Reporting Strategy: the Way Forward (COM (2000)359, 13.06.2000). The Communication 
proposed that all EU listed companies should be required to prepare their consolidated accounts 
in accordance with a single set of accounting standards, namely International Accounting 
Standards (IASs), from 2005 at the latest. This strategy has been endorsed by the Commission 
and Member States through the IAS Regulation. 
 
Consequently, it would not be inconsistent with this strategy for Member States to permit or 
require listed companies to prepare their consolidated accounts for a year prior to 2005 in 
accordance with IASs under national law.   
 
In terms of private companies (and annual accounts), the IAS Regulation applies via the Member 
State option in Article 5.  This article does not have any time reference.  Member States may 
therefore permit or require consolidated accounts of unlisted companies and annual accounts to 
be prepared in accordance with endorsed IASs as soon as they choose. 
2.4. Clarification of Article 9  
 
Where a Member State exercises the option in Article 9(b) of the IAS Regulation, the extension 
until 2007 applies only in respect of companies that are using internationally accepted standards 
as the basis for their primary statements in their statutorily required consolidated accounts, for the 
purposes of a non-EU listing.  It does not apply where national GAAP is used, even if 
reconciliation to internationally accepted standards is provided either within or separate to the 
statutory consolidated accounts.  Similarly, there is no extension to 2007 where separate, non-
statutory accounts are prepared on the basis of internationally accepted standards. 
 
The extension is also unavailable where required compliance with national GAAP happens to 
lead to compliance with internationally accepted standards also.  Such coincidence may be 
                                                 
9 ‘Listed Companies’ means those companies whose securities are admitted to trading on a regulated market of any 
Member State within the meaning of Article 1(13) of Council Directive 93/22/EEC of 10 May 1993 on investment 
services in the securities field. 
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transitory – the appropriate test is whether internationally accepted standards are permitted as the 
basis for the preparation of the primary statements and have been so adopted. 
 
3. THE INTERACTION BETWEEN THE IAS REGULATION AND THE ACCOUNTING 
DIRECTIVES 
 
3.1. Annual and consolidated accounts of listed EU companies 
 
Article 5 of the IAS Regulation sets out an option, allowing Member States to permit or require 
the application of adopted IASs in the case of annual accounts of listed EU companies. 
 
In respect of the consolidated accounts of listed EU companies, the IAS Regulation is directly 
applicable to the company drawing up accounts.  The Accounting Directives apply to companies 
through their transposition into national law. 
 
Accordingly, there is no direct interaction between a Directive and a Regulation as only one is 
directly applicable to companies.  Accordingly, the issue properly concerns the interaction of 
national law and the IAS Regulation.  
 
The issue of interaction is only relevant to the extent that national law deals with the same subject 
matter as the IAS Regulation.  Some aspects of national law transposed from the Accounting 
Directives deal with matters outside the scope of the IAS Regulation and will continue to apply, 
for example the annual report (Fourth Directive, Article 46).  In this instance, the IAS Regulation 
deals solely with ‘consolidated accounts’ (together with certain options in respect of annual 
accounts).  It follows that the additional information in or accompanying the annual (and 
consolidated annual) report falls outside the scope of the IAS Regulation. 
 
Other matters which are dealt with in the Accounting Directives, which are outside the scope of 
the IAS Regulation and will continue to apply include: 
 Publication: Article 47 of the Fourth and  Article 38 of the Seventh Directives;  
 Audit matters:  Articles 48 and 51 of the Fourth and Article 37 of the Seventh Directives,  
 Other matters: Article 53 of the Fourth Directive. 
 
To the extent that the scope is the same (i.e. with respect to the consolidated or annual accounts 
themselves), the interaction is as follows: 
 
No transposed provision of the Accounting Directives may restrict or hinder a company’s 
compliance with (or choice under) adopted IASs, further to the IAS Regulation.  In other words, a 
company applies endorsed IASs irrespective of any contrary, conflicting or restricting 
requirements in national law.  As such, Member States are not able to restrict explicit choices 
contained in IASs. 
 
In a principles-based system such as IASs there will always exist transactions or arrangements 
that are not covered by explicit rules.  In such circumstances IASs specifically require 
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management to use its judgement to determine the most appropriate accounting treatment (IAS 1, 
paragraph 22).  This judgement does not amount to a free choice, as IASs require that it is 
exercised having regard to the IASB Framework, definitions, other standards and best practice.  
Consistent with the application of adopted IASs further to the IAS Regulation, national law may 
not, by specifying particular treatments, restrict or hinder this requirement to apply judgement in 
the manner envisaged.   
 
As the IAS Regulation is directly applicable, Member States will ensure that they do not seek to 
apply to the company any additional elements of national law that are contrary to, conflict with or 
restrict a company’s compliance with adopted IASs, further to the IAS Regulation. 
 
 
3.2. Annual and consolidated accounts of unlisted companies 
 
Article 5 of the IAS Regulation sets out an option, allowing Member States to permit or require 
the application of adopted IASs in the case of annual accounts and/or the consolidated accounts 
of unlisted EU companies. 
 
Where a Member State so requires the use of IASs, further to Article 5 of the IAS Regulation, 
IASs become directly applicable to those accounts of the company. 
 
Accordingly, the same interaction applies in respect of the annual accounts and the consolidated 
accounts of unlisted companies that are prepared further to the implementation of the Member 
State option in Article 5 of the IAS Regulation as applies in the case of the consolidated accounts 
of listed EU companies.   
 
This interaction is the same irrespective of whether the accounts are prepared in accordance with 
IASs as a result of a requirement that they be so prepared, or as a result of a choice given to the 
company by national law further to Article 5. 
 
 
3.3. Articles of the transposed Accounting Directives still applying to companies after the 
IAS Regulation 
 
The general interaction of the IAS Regulation and the transposed Accounting Directives is 
discussed under paragraphs 3.1 and 4.1.  The specific interaction concerning the entities to be 
included in consolidated accounts prepared in accordance with endorsed IASs is considered in 
paragraph 2.2.2. 
 
A company which is required to prepare consolidated accounts and which falls within the scope 
of the IAS Regulation as a result of either the application of Article 4 or of Article 5 of the IAS 
Regulation, is required to comply with national law transposed from those Articles in the Fourth 
and Seventh Directives that deal with the audit, consolidated annual report and certain disclosures 
that are beyond the scope of International Accounting Standards.  For the avoidance of doubt, the 
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following Articles in the Fourth and Seventh Council Directives continue to be relevant to such 
consolidated accounts: 
 
 
(a) In the case of the Fourth Council Directive, Article 58(c); and 
(b) In the case of the Seventh Council Directive, Articles 34(2)-(5), 34(9), 34(12), 
34(13), 35(1), 36, 37, and 38. 
 
A company which is required to prepare annual accounts and which falls within the scope of the 
IAS Regulation as a result of the application of Article 5 of the IAS Regulation, is required to 
comply with national law transposed from those Articles in the Fourth and Seventh Directives 
that deal with the audit, annual report and certain disclosures that are beyond the scope of 
International Accounting Standards.  For the avoidance of doubt, the following Articles in the 
Fourth and Seventh Council Directives continue to be relevant to such annual accounts:  
 
(a) In the case of the Fourth Council Directive, Articles 11, 12, 27, 43(1)(2), 
43(1)(9), 43(1)(12), 43(1)(13), 45(1), 46, 47(1), 47(1a), 47(2) last sentence, 48, 
49, 51, 51a, 53, 56(2), 57 and 58. 
(b) In the case of the Seventh Council Directive, Article 9(2) 
 
3.4. IASs as part of national accounting law 
 
Companies which are not subject to the IAS Regulation continue to have national accounting 
requirements derived from the Accounting Directives as the basis for their accounts. 
 
Provided that a given IAS is consistent with a transposition of the Accounting Directives, 
Member States may require that IAS to be applied by such companies.  Clearly, such a 
requirement could be extended to cover all IASs and their interpretations.  
 
In such instances, the company remains under the requirements of national law and the restriction 
upon additional measurement or disclosure requirements as part of that national law referred to in 
paragraphs 3.1 and 4.1 do not apply. 
 
4. DISCLOSURE ISSUES 
4.1. Member State requirements of additional disclosures above IASs 
 
The maximum benefits of the application of a single financial reporting framework as envisaged 
in the IAS Regulation, whereby all relevant accounts are directly comparable, will be achieved 
where Member States do not seek disclosure, in the annual or consolidated accounts prepared in 
accordance with adopted IASs further to the IAS Regulation, of qualitative or quantitative 
disclosures that are not relevant to such general purpose financial statements or of information 
that would more appropriately be reported separately. 
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Consistent with the interaction of national law and IASs considered in paragraph 3.1, additional 
disclosure requirements included in national law, whether transposed from the Accounting 
Directives or at the initiative of the Member State itself, may continue to apply where they are 
relevant to such general purpose financial statements and are outside the scope of endorsed IASs.   
 
Additional disclosure may still be required by e.g. supervisory authorities or securities regulators 
of matters which:  
 
 are to be given outside the annual (or consolidated) accounts to which the IAS Regulation 
applies – say in the annual report or in a separate schedule annexed to the accounts; or 
 are to be given within the notes to the annual (or consolidated) accounts to which the IAS 
Regulation applies when the subject matter is perceived as highly relevant to those general 
purpose accounts (for example, certain corporate governance related disclosures such as 
management remuneration by individual) but falls outside the scope of IASs as it is not 
necessary for the presentation of a true and fair view in accordance with IASs. 
 
4.2. IASs formats and a chart of accounts 
 
IASs describe the manner in which the items disclosed on the face of the profit and loss account 
and the balance sheet should be determined.   
 
In respect of the profit and loss account, IASs permit two approaches, disclosure by function or 
by nature.  Where disclosure by function is adopted, certain additional information by nature is 
required.  Disclosure by function or nature follows the same principles that determine the 
alternative formats set out in the Fourth Council Directive. 
 
In respect of the balance sheet, assets are presented either in order of their liquidity or on the 
basis of a current/non-current distinction. These presentations are very similar to those envisaged 
by the Fourth Council Directive which requires distinctions between fixed and current assets and 
between short- and long term liabilities. 
 
As IASs are only relevant to external, general purpose financial reporting, there are no explicit 
requirements in IASs concerning the structure of the internal management information (or chart 
of accounts) which must be maintained by the company; though clearly such internal information 
must be at least sufficient to support the preparation of the information required for external 
financial reporting. 
 
As the IAS Regulation applies directly to individual companies, Member States cannot impose 
their own formats and therefore endorsed IASs shall be applied. 
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5. ANNEX 
 
Framework for the Preparation and Presentation of 
Financial Statements 
The IASB Framework was approved by the IASC Board in April 1989 for publication in July 
1989, and adopted by the IASB in April 2001. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
"Reproduction allowed within the European Economic Area. All existing rights reserved outside 
the EEA, with the exception of the right to reproduce for the purposes of personal use or other 
fair dealing. Further information can be obtained from the IASB at www.iasb.org.uk".  
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Preface 
 
Financial statements are prepared and presented for external users by many enterprises around the world.  Although 
such financial statements may appear similar from country to country, there are differences which have probably 
been caused by a variety of social, economic and legal circumstances and by different countries having in mind the 
needs of different users of financial statements when setting national requirements.   
 
These different circumstances have led to the use of a variety of definitions of the elements of financial statements; 
that is, for example, assets, liabilities, equity, income and expenses.  They have also resulted in the use of different 
criteria for the recognition of items in the financial statements and in a preference for different bases of 
measurement.  The scope of the financial statements and the disclosures made in them have also been affected. 
 
The International Accounting Standards Committee (IASC) is committed to narrowing these differences by seeking 
to harmonise regulations, accounting standards and procedures relating to the preparation and presentation of 
financial statements.  It believes that further harmonisation can best be pursued by focusing on financial statements 
that are prepared for the purpose of providing information that is useful in making economic decisions. 
The Board of IASC believes that financial statements prepared for this purpose meet the common needs of most 
users.  This is because nearly all users are making economic decisions, for example, to: 
 
(a) decide when to buy, hold or sell an equity investment; 
(b) assess the stewardship or accountability of management; 
(c) assess the ability of the enterprise to pay and provide other benefits to its employees; 
(d) assess the security for amounts lent to the enterprise; 
(e) determine taxation policies; 
(f) determine distributable profits and dividends; 
(g) prepare and use national income statistics; or 
(h) regulate the activities of enterprises. 
The Board recognises, however, that governments, in particular, may specify different or additional requirements for 
their own purposes.  These requirements should not, however, affect financial statements published for the benefit of 
other users unless they also meet the needs of those other users.  
 
Financial statements are most commonly prepared in accordance with an accounting model based on recoverable 
historical cost and the nominal financial capital maintenance concept.  Other models and concepts may be more 
appropriate in order to meet the objective of providing information that is useful for making economic decisions 
although there is presently no consensus for change.  This Framework has been developed so that it is applicable to a 
range of accounting models and concepts of capital and capital maintenance.   
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Introduction 
Purpose and Status 
1. This Framework sets out the concepts that underlie the preparation and presentation of financial statements for 
external users.  The purpose of the Framework is to:   
(a) assist the Board of IASC in the development of future International Accounting Standards and in its review 
of existing International Accounting Standards; 
(b) assist the Board of IASC in promoting harmonisation of regulations, accounting standards and procedures 
relating to the presentation of financial statements by providing a basis for reducing the number of 
alternative accounting treatments permitted by International Accounting Standards; 
(c) assist national standard-setting bodies in developing national standards; 
(d) assist preparers of financial statements in applying International Accounting Standards and in dealing with 
topics that have yet to form the subject of an International Accounting Standard; 
(e) assist auditors in forming an opinion as to whether financial statements conform with International 
Accounting Standards; 
(f) assist users of financial statements in interpreting the information contained in financial statements 
prepared in conformity with International Accounting Standards; and 
(g) provide those who are interested in the work of IASC with information about its approach to the 
formulation of International Accounting Standards. 
2. This Framework is not an International Accounting Standard and hence does not define standards for any 
particular measurement or disclosure issue.  Nothing in this Framework overrides any specific International 
Accounting Standard. 
3. The Board of IASC recognises that in a limited number of cases there may be a conflict between the 
Framework and an International Accounting Standard.  In those cases where there is a conflict, the 
requirements of the International Accounting Standard prevail over those of the Framework.  As, however, the 
Board of IASC will be guided by the Framework in the development of future Standards and in its review of 
existing Standards, the number of cases of conflict between the Framework and International Accounting 
Standards will diminish through time.   
4. The Framework will be revised from time to time on the basis of the Board's experience of working with it. 
Scope 
5. The Framework deals with: 
(a) the objective of financial statements; 
(b) the qualitative characteristics that determine the usefulness of information in financial statements; 
(c) the definition, recognition and measurement of the elements from which financial statements are 
constructed; and 
(d) concepts of capital and capital maintenance. 
6. The Framework is concerned with general purpose financial statements (hereafter referred to as "financial 
statements") including consolidated financial statements.  Such financial statements are prepared and presented 
at least annually and are directed toward the common information needs of a wide range of users.  Some of 
these users may require, and have the power to obtain, information in addition to that contained in the financial 
statements.  Many users, however, have to rely on the financial statements as their major source of financial 
information and such financial statements should, therefore, be prepared and presented with their needs in 
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view.  Special purpose financial reports, for example, prospectuses and computations prepared for taxation 
purposes, are outside the scope of this Framework.  Nevertheless, the Framework may be applied in the 
preparation of such special purpose reports where their requirements permit. 
7. Financial statements form part of the process of financial reporting.  A complete set of financial statements 
normally includes a balance sheet, an income statement, a statement of changes in financial position (which 
may be presented in a variety of ways, for example, as a statement of cash flows or a statement of funds flow), 
and those notes and other statements and explanatory material that are an integral part of the financial 
statements.  They may also include supplementary schedules and information based on or derived from, and 
expected to be read with, such statements.  Such schedules and supplementary information may deal, for 
example, with financial information about industrial and geographical segments and disclosures about the 
effects of changing prices.  Financial statements do not, however, include such items as reports by directors, 
statements by the chairman, discussion and analysis by management and similar items that may be included in 
a financial or annual report. 
8. The Framework applies to the financial statements of all commercial, industrial and business reporting 
enterprises, whether in the public or the private sectors.  A reporting enterprise is an enterprise for which there 
are users who rely on the financial statements as their major source of financial information about the 
enterprise. 
Users and Their Information Needs 
9. The users of financial statements include present and potential investors, employees, lenders, suppliers and 
other trade creditors, customers, governments and their agencies and the public.  They use financial statements 
in order to satisfy some of their different needs for information.  These needs include the following: 
(a) Investors.  The providers of risk capital and their advisers are concerned with the risk inherent in, and 
return provided by, their investments.  They need information to help them determine whether they should 
buy, hold or sell.  Shareholders are also interested in information which enables them to assess the ability 
of the enterprise to pay dividends.  
(b) Employees.  Employees and their representative groups are interested in information about the stability and 
profitability of their employers.  They are also interested in information which enables them to assess the 
ability of the enterprise to provide remuneration, retirement benefits and employment opportunities.   
(c) Lenders.  Lenders are interested in information that enables them to determine whether their loans, and the 
interest attaching to them, will be paid when due.  
(d) Suppliers and other trade creditors.  Suppliers and other creditors are interested in information that enables 
them to determine whether amounts owing to them will be paid when due.  Trade creditors are likely to be 
interested in an enterprise over a shorter period than lenders unless they are dependent upon the 
continuation of the enterprise as a major customer. 
(e) Customers.  Customers have an interest in information about the continuance of an enterprise, especially 
when they have a long-term involvement with, or are dependent on, the enterprise. 
(f) Governments and their agencies.  Governments and their agencies are interested in the allocation of 
resources and, therefore, the activities of enterprises.  They also require information in order to regulate the 
activities of enterprises, determine taxation policies and as the basis for national income and similar 
statistics.   
(g) Public.  Enterprises affect members of the public in a variety of ways.  For example, enterprises may make 
a substantial contribution to the local economy in many ways including the number of people they employ 
and their patronage of local suppliers.  Financial statements may assist the public by providing information 
about the trends and recent developments in the prosperity of the enterprise and the range of its activities.  
10. While all of the information needs of these users cannot be met by financial statements, there are needs which 
are common to all users.  As investors are providers of risk capital to the enterprise, the provision of financial 
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statements that meet their needs will also meet most of the needs of other users that financial statements can 
satisfy. 
11. The management of an enterprise has the primary responsibility for the preparation and presentation of the 
financial statements of the enterprise.  Management is also interested in the information contained in the 
financial statements even though it has access to additional management and financial information that helps it 
carry out its planning, decision-making and control responsibilities.  Management has the ability to determine 
the form and content of such additional information in order to meet its own needs.  The reporting of such 
information, however, is beyond the scope of this Framework.  Nevertheless, published financial statements are 
based on the information used by management about the financial position, performance and changes in 
financial position of the enterprise.   
 
The Objective of Financial Statements 
 
12. The objective of financial statements is to provide information about the financial position, performance and 
changes in financial position of an enterprise that is useful to a wide range of users in making economic 
decisions.  
13. Financial statements prepared for this purpose meet the common needs of most users.  However, financial 
statements do not provide all the information that users may need to make economic decisions since they 
largely portray the financial effects of past events and do not necessarily provide non-financial information.   
14. Financial statements also show the results of the stewardship of management, or the accountability of 
management for the resources entrusted to it.  Those users who wish to assess the stewardship or accountability 
of management do so in order that they may make economic decisions; these decisions may include, for 
example, whether to hold or sell their investment in the enterprise or whether to reappoint or replace the 
management. 
Financial Position, Performance and Changes in Financial Position 
15. The economic decisions that are taken by users of financial statements require an evaluation of the ability of an 
enterprise to generate cash and cash equivalents and of the timing and certainty of their generation.  This ability 
ultimately determines, for example, the capacity of an enterprise to pay its employees and suppliers, meet 
interest payments, repay loans and make distributions to its owners.  Users are better able to evaluate this 
ability to generate cash and cash equivalents if they are provided with information that focuses on the financial 
position, performance and changes in financial position of an enterprise. 
16. The financial position of an enterprise is affected by the economic resources it controls, its financial structure, 
its liquidity and solvency, and its capacity to adapt to changes in the environment in which it operates.  
Information about the economic resources controlled by the enterprise and its capacity in the past to modify 
these resources is useful in predicting the ability of the enterprise to generate cash and cash equivalents in the 
future.  Information about financial structure is useful in predicting future borrowing needs and how future 
profits and cash flows will be distributed among those with an interest in the enterprise; it is also useful in 
predicting how successful the enterprise is likely to be in raising further finance.  Information about liquidity 
and solvency is useful in predicting the ability of the enterprise to meet its financial commitments as they fall 
due.  Liquidity refers to the availability of cash in the near future after taking account of financial commitments 
over this period.  Solvency refers to the availability of cash over the longer term to meet financial commitments 
as they fall due.   
17. Information about the performance of an enterprise, in particular its profitability, is required in order to assess 
potential changes in the economic resources that it is likely to control in the future.  Information about 
variability of performance is important in this respect.  Information about performance is useful in predicting 
the capacity of the enterprise to generate cash flows from its existing resource base.  It is also useful in forming 
judgements about the effectiveness with which the enterprise might employ additional resources. 
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18. Information concerning changes in the financial position of an enterprise is useful in order to assess its 
investing, financing and operating activities during the reporting period.  This information is useful in 
providing the user with a basis to assess the ability of the enterprise to generate cash and cash equivalents and 
the needs of the enterprise to utilise those cash flows.  In constructing a statement of changes in financial 
position, funds can be defined in various ways, such as all financial resources, working capital, liquid assets or 
cash.  No attempt is made in this Framework to specify a definition of funds.   
19. Information about financial position is primarily provided in a balance sheet.  Information about performance is 
primarily provided in an income statement.  Information about changes in financial position is provided in the 
financial statements by means of a separate statement. 
20. The component parts of the financial statements interrelate because they reflect different aspects of the same 
transactions or other events.  Although each statement provides information that is different from the others, 
none is likely to serve only a single purpose or provide all the information necessary for particular needs of 
users.  For example, an income statement provides an incomplete picture of performance unless it is used in 
conjunction with the balance sheet and the statement of changes in financial position. 
Notes and Supplementary Schedules 
21. The financial statements also contain notes and supplementary schedules and other information.  For example, 
they may contain additional information that is relevant to the needs of users about the items in the balance 
sheet and income statement.  They may include disclosures about the risks and uncertainties affecting the 
enterprise and any resources and obligations not recognised in the balance sheet (such as mineral reserves).  
Information about geographical and industry segments and the effect on the enterprise of changing prices may 
also be provided in the form of supplementary information.   
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Underlying Assumptions 
Accrual Basis 
22. In order to meet their objectives, financial statements are prepared on the accrual basis of accounting.  Under 
this basis, the effects of transactions and other events are recognised when they occur (and not as cash or its 
equivalent is received or paid) and they are recorded in the accounting records and reported in the financial 
statements of the periods to which they relate.  Financial statements prepared on the accrual basis inform users 
not only of past transactions involving the payment and receipt of cash but also of obligations to pay cash in the 
future and of resources that represent cash to be received in the future.  Hence, they provide the type of 
information about past transactions and other events that is most useful to users in making economic decisions. 
Going Concern 
23. The financial statements are normally prepared on the assumption that an enterprise is a going concern and will 
continue in operation for the foreseeable future.  Hence, it is assumed that the enterprise has neither the 
intention nor the need to liquidate or curtail materially the scale of its operations; if such an intention or need 
exists, the financial statements may have to be prepared on a different basis and, if so, the basis used is 
disclosed.  
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Qualitative Characteristics of Financial Statements 
 
24. Qualitative characteristics are the attributes that make the information provided in financial statements useful to 
users.  The four principal qualitative characteristics are understandability, relevance, reliability and 
comparability. 
Understandability 
25. An essential quality of the information provided in financial statements is that it is readily understandable by 
users.  For this purpose, users are assumed to have a reasonable knowledge of business and economic activities 
and accounting and a willingness to study the information with reasonable diligence.  However, information 
about complex matters that should be included in the financial statements because of its relevance to the 
economic decision-making needs of users should not be excluded merely on the grounds that it may be too 
difficult for certain users to understand. 
Relevance 
26. To be useful, information must be relevant to the decision-making needs of users.  Information has the quality 
of relevance when it influences the economic decisions of users by helping them evaluate past, present or 
future events or confirming, or correcting, their past evaluations. 
27. The predictive and confirmatory roles of information are interrelated.  For example, information about the 
current level and structure of asset holdings has value to users when they endeavour to predict the ability of the 
enterprise to take advantage of opportunities and its ability to react to adverse situations.  The same information 
plays a confirmatory role in respect of past predictions about, for example, the way in which the enterprise 
would be structured or the outcome of planned operations. 
28. Information about financial position and past performance is frequently used as the basis for predicting future 
financial position and performance and other matters in which users are directly interested, such as dividend 
and wage payments, security price movements and the ability of the enterprise to meet its commitments as they 
fall due.  To have predictive value, information need not be in the form of an explicit forecast.  The ability to 
make predictions from financial statements is enhanced, however, by the manner in which information on past 
transactions and events is displayed.  For example, the predictive value of the income statement is enhanced if 
unusual, abnormal and infrequent items of income or expense are separately disclosed. 
Materiality 
29. The relevance of information is affected by its nature and materiality.  In some cases, the nature of information 
alone is sufficient to determine its relevance.  For example, the reporting of a new segment may affect the 
assessment of the risks and opportunities facing the enterprise irrespective of the materiality of the results 
achieved by the new segment in the reporting period.  In other cases, both the nature and materiality are 
important, for example, the amounts of inventories held in each of the main categories that are appropriate to 
the business.   
30. Information is material if its omission or misstatement could influence the economic decisions of users taken 
on the basis of the financial statements.  Materiality depends on the size of the item or error judged in the 
particular circumstances of its omission or misstatement.  Thus, materiality provides a threshold or cut-off 
point rather than being a primary qualitative characteristic which information must have if it is to be useful.   
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Reliability 
31. To be useful, information must also be reliable.  Information has the quality of reliability when it is free from 
material error and bias and can be depended upon by users to represent faithfully that which it either purports to 
represent or could reasonably be expected to represent. 
32. Information may be relevant but so unreliable in nature or representation that its recognition may be potentially 
misleading.  For example, if the validity and amount of a claim for damages under a legal action are disputed, it 
may be inappropriate for the enterprise to recognise the full amount of the claim in the balance sheet, although 
it may be appropriate to disclose the amount and circumstances of the claim. 
Faithful Representation 
33. To be reliable, information must represent faithfully the transactions and other events it either purports to 
represent or could reasonably be expected to represent.  Thus, for example, a balance sheet should represent 
faithfully the transactions and other events that result in assets, liabilities and equity of the enterprise at the 
reporting date which meet the recognition criteria. 
34. Most financial information is subject to some risk of being less than a faithful representation of that which it 
purports to portray.  This is not due to bias, but rather to inherent difficulties either in identifying the 
transactions and other events to be measured or in devising and applying measurement and presentation 
techniques that can convey messages that correspond with those transactions and events.  In certain cases, the 
measurement of the financial effects of items could be so uncertain that enterprises generally would not 
recognise them in the financial statements; for example, although most enterprises generate goodwill internally 
over time, it is usually difficult to identify or measure that goodwill reliably.  In other cases, however, it may be 
relevant to recognise items and to disclose the risk of error surrounding their recognition and measurement. 
Substance Over Form 
35. If information is to represent faithfully the transactions and other events that it purports to represent, it is 
necessary that they are accounted for and presented in accordance with their substance and economic reality 
and not merely their legal form.  The substance of transactions or other events is not always consistent with that 
which is apparent from their legal or contrived form.  For example, an enterprise may dispose of an asset to 
another party in such a way that the documentation purports to pass legal ownership to that party; nevertheless, 
agreements may exist that ensure that the enterprise continues to enjoy the future economic benefits embodied 
in the asset.  In such circumstances, the reporting of a sale would not represent faithfully the transaction entered 
into (if indeed there was a transaction). 
Neutrality 
36. To be reliable, the information contained in financial statements must be neutral, that is, free from bias.  
Financial statements are not neutral if, by the selection or presentation of information, they influence the 
making of a decision or judgement in order to achieve a predetermined result or outcome. 
Prudence 
37. The preparers of financial statements do, however, have to contend with the uncertainties that inevitably 
surround many events and circumstances, such as the collectability of doubtful receivables, the probable useful 
life of plant and equipment and the number of warranty claims that may occur.  Such uncertainties are 
recognised by the disclosure of their nature and extent and by the exercise of prudence in the preparation of the 
financial statements.  Prudence is the inclusion of a degree of caution in the exercise of the judgements needed 
in making the estimates required under conditions of uncertainty, such that assets or income are not overstated 
and liabilities or expenses are not understated.  However, the exercise of prudence does not allow, for example, 
the creation of hidden reserves or excessive provisions, the deliberate understatement of assets or income, or 
the deliberate overstatement of liabilities or expenses, because the financial statements would not be neutral 
and, therefore, not have the quality of reliability. 
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Completeness 
38. To be reliable, the information in financial statements must be complete within the bounds of materiality and 
cost.  An omission can cause information to be false or misleading and thus unreliable and deficient in terms of 
its relevance.   
Comparability 
39. Users must be able to compare the financial statements of an enterprise through time in order to identify trends 
in its financial position and performance.  Users must also be able to compare the financial statements of 
different enterprises in order to evaluate their relative financial position, performance and changes in financial 
position.  Hence, the measurement and display of the financial effect of like transactions and other events must 
be carried out in a consistent way throughout an enterprise and over time for that enterprise and in a consistent 
way for different enterprises. 
40. An important implication of the qualitative characteristic of comparability is that users be informed of the 
accounting policies employed in the preparation of the financial statements, any changes in those policies and 
the effects of such changes.  Users need to be able to identify differences between the accounting policies for 
like transactions and other events used by the same enterprise from period to period and by different 
enterprises.  Compliance with International Accounting Standards, including the disclosure of the accounting 
policies used by the enterprise, helps to achieve comparability.   
41. The need for comparability should not be confused with mere uniformity and should not be allowed to become 
an impediment to the introduction of improved accounting standards.  It is not appropriate for an enterprise to 
continue accounting in the same manner for a transaction or other event if the policy adopted is not in keeping 
with the qualitative characteristics of relevance and reliability.  It is also inappropriate for an enterprise to leave 
its accounting policies unchanged when more relevant and reliable alternatives exist.   
42. Because users wish to compare the financial position, performance and changes in financial position of an 
enterprise over time, it is important that the financial statements show corresponding information for the 
preceding periods. 
Constraints on Relevant and Reliable Information 
Timeliness 
43. If there is undue delay in the reporting of information it may lose its relevance.  Management may need to 
balance the relative merits of timely reporting and the provision of reliable information.  To provide 
information on a timely basis it may often be necessary to report before all aspects of a transaction or other 
event are known, thus impairing reliability.  Conversely, if reporting is delayed until all aspects are known, the 
information may be highly reliable but of little use to users who have had to make decisions in the interim.  In 
achieving a balance between relevance and reliability, the overriding consideration is how best to satisfy the 
economic decision-making needs of users.   
Balance between Benefit and Cost 
44. The balance between benefit and cost is a pervasive constraint rather than a qualitative characteristic.  The 
benefits derived from information should exceed the cost of providing it.  The evaluation of benefits and costs 
is, however, substantially a judgmental process.  Furthermore, the costs do not necessarily fall on those users 
who enjoy the benefits.  Benefits may also be enjoyed by users other than those for whom the information is 
prepared; for example, the provision of further information to lenders may reduce the borrowing costs of an 
enterprise.  For these reasons, it is difficult to apply a cost-benefit test in any particular case.  Nevertheless, 
standard-setters in particular, as well as the preparers and users of financial statements, should be aware of this 
constraint.   
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Balance between Qualitative Characteristics 
45. In practice a balancing, or trade-off, between qualitative characteristics is often necessary.  Generally the aim is 
to achieve an appropriate balance among the characteristics in order to meet the objective of financial 
statements.  The relative importance of the characteristics in different cases is a matter of professional 
judgment. 
True and Fair View/Fair Presentation 
46. Financial statements are frequently described as showing a true and fair view of, or as presenting fairly, the 
financial position, performance and changes in financial position of an enterprise.  Although this Framework 
does not deal directly with such concepts, the application of the principal qualitative characteristics and of 
appropriate accounting standards normally results in financial statements that convey what is generally 
understood as a true and fair view of, or as presenting fairly such information.   
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The Elements of Financial Statements 
 
47. Financial statements portray the financial effects of transactions and other events by grouping them into broad 
classes according to their economic characteristics.  These broad classes are termed the elements of financial 
statements.  The elements directly related to the measurement of financial position in the balance sheet are 
assets, liabilities and equity.  The elements directly related to the measurement of performance in the income 
statement are income and expenses.  The statement of changes in financial position usually reflects income 
statement elements and changes in balance sheet elements; accordingly, this Framework identifies no elements 
that are unique to this statement. 
48. The presentation of these elements in the balance sheet and the income statement involves a process of sub-
classification.  For example, assets and liabilities may be classified by their nature or function in the business of 
the enterprise in order to display information in the manner most useful to users for purposes of making 
economic decisions.  
Financial Position 
49. The elements directly related to the measurement of financial position are assets, liabilities and equity.  These 
are defined as follows: 
(a) An asset is a resource controlled by the enterprise as a result of past events and from which future 
economic benefits are expected to flow to the enterprise. 
(b) A liability is a present obligation of the enterprise arising from past events, the settlement of which is  
expected to result in an outflow from the enterprise of resources embodying economic benefits.  
(c) Equity is the residual interest in the assets of the enterprise after deducting all its liabilities. 
50. The definitions of an asset and a liability identify their essential features but do not attempt to specify the 
criteria that need to be met before they are recognised in the balance sheet.  Thus, the definitions embrace items 
that are not recognised as assets or liabilities in the balance sheet because they do not satisfy the criteria for 
recognition discussed in paragraphs 82 to 98.  In particular, the expectation that future economic benefits will 
flow to or from an enterprise must be sufficiently certain to meet the probability criterion in paragraph 83 
before an asset or liability is recognised. 
51. In assessing whether an item meets the definition of an asset, liability or equity, attention needs to be given to 
its underlying substance and economic reality and not merely its legal form.  Thus, for example, in the case of 
finance leases, the substance and economic reality are that the lessee acquires the economic benefits of the use 
of the leased asset for the major part of its useful life in return for entering into an obligation to pay for that 
right an amount approximating to the fair value of the asset and the related finance charge.  Hence, the finance 
lease gives rise to items that satisfy the definition of an asset and a liability and are recognised as such in the 
lessee's balance sheet. 
52. Balance sheets drawn up in accordance with current International Accounting Standards may include items that 
do not satisfy the definitions of an asset or liability and are not shown as part of equity.  The definitions set out 
in paragraph 49 will, however, underlie future reviews of existing International Accounting Standards and the 
formulation of further Standards. 
Assets 
53. The future economic benefit embodied in an asset is the potential to contribute, directly or indirectly, to the 
flow of cash and cash equivalents to the enterprise.  The potential may be a productive one that is part of the 
operating activities of the enterprise.  It may also take the form of convertibility into cash or cash equivalents or 
a capability to reduce cash outflows, such as when an alternative manufacturing process lowers the costs of 
production. 
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54. An enterprise usually employs its assets to produce goods or services capable of satisfying the wants or needs 
of customers; because these goods or services can satisfy these wants or needs, customers are prepared to pay 
for them and hence contribute to the cash flow of the enterprise.  Cash itself renders a service to the enterprise 
because of its command over other resources. 
55. The future economic benefits embodied in an asset may flow to the enterprise in a number of ways.  For 
example, an asset may be: 
(a) used singly or in combination with other assets in the production of goods or services to be sold by the 
enterprise; 
(b) exchanged for other assets;  
(c) used to settle a liability; or 
(d) distributed to the owners of the enterprise. 
56. Many assets, for example, property, plant and equipment, have a physical form.  However, physical form is not 
essential to the existence of an asset; hence patents and copyrights, for example, are assets if future economic 
benefits are expected to flow from them to the enterprise and if they are controlled by the enterprise.  
57. Many assets, for example, receivables and property, are associated with legal rights, including the right of 
ownership.  In determining the existence of an asset, the right of ownership is not essential; thus, for example, 
property held on a lease is an asset if the enterprise controls the benefits which are expected to flow from the 
property.  Although the capacity of an enterprise to control benefits is usually the result of legal rights, an item 
may nonetheless satisfy the definition of an asset even when there is no legal control.  For example, know-how 
obtained from a development activity may meet the definition of an asset when, by keeping that know-how 
secret, an enterprise controls the benefits that are expected to flow from it. 
58. The assets of an enterprise result from past transactions or other past events.  Enterprises normally obtain assets 
by purchasing or producing them, but other transactions or events may generate assets; examples include 
property received by an enterprise from government as part of a programme to encourage economic growth in 
an area and the discovery of mineral deposits.  Transactions or events expected to occur in the future do not in 
themselves give rise to assets; hence, for example, an intention to purchase inventory does not, of itself, meet 
the definition of an asset.  
59. There is a close association between incurring expenditure and generating assets but the two do not necessarily 
coincide.  Hence, when an enterprise incurs expenditure, this may provide evidence that future economic 
benefits were sought but is not conclusive proof that an item satisfying the definition of an asset has been 
obtained.  Similarly the absence of a related expenditure does not preclude an item from satisfying the 
definition of an asset and thus becoming a candidate for recognition in the balance sheet; for example, items 
that have been donated to the enterprise may satisfy the definition of an asset. 
Liabilities 
60. An essential characteristic of a liability is that the enterprise has a present obligation.  An obligation is a duty or 
responsibility to act or perform in a certain way.  Obligations may be legally enforceable as a consequence of a 
binding contract or statutory requirement.  This is normally the case, for example, with amounts payable for 
goods and services received.  Obligations also arise, however, from normal business practice, custom and a 
desire to maintain good business relations or act in an equitable manner.  If, for example, an enterprise decides 
as a matter of policy to rectify faults in its products even when these become apparent after the warranty period 
has expired, the amounts that are expected to be expended in respect of goods already sold are liabilities. 
61. A distinction needs to be drawn between a present obligation and a future commitment.  A decision by the 
management of an enterprise to acquire assets in the future does not, of itself, give rise to a present obligation.  
An obligation normally arises only when the asset is delivered or the enterprise enters into an irrevocable 
agreement to acquire the asset.  In the latter case, the irrevocable nature of the agreement means that the 
economic consequences of failing to honour the obligation, for example, because of the existence of a 
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substantial penalty, leave the enterprise with little, if any, discretion to avoid the outflow of resources to 
another party.   
62. The settlement of a present obligation usually involves the enterprise giving up resources embodying economic 
benefits in order to satisfy the claim of the other party.  Settlement of a present obligation may occur in a 
number of ways, for example, by: 
(a) payment of cash; 
(b) transfer of other assets; 
(c) provision of services; 
(d) replacement of that obligation with another obligation; or 
(e) conversion of the obligation to equity. 
An obligation may also be extinguished by other means, such as a creditor waiving or forfeiting its rights. 
63. Liabilities result from past transactions or other past events.  Thus, for example, the acquisition of goods and 
the use of services give rise to trade payables (unless paid for in advance or on delivery) and the receipt of a 
bank loan results in an obligation to repay the loan.  An enterprise may also recognise future rebates based on 
annual purchases by customers as liabilities; in this case, the sale of the goods in the past is the transaction that 
gives rise to the liability.   
64. Some liabilities can be measured only by using a substantial degree of estimation.  Some enterprises describe 
these liabilities as provisions.  In some countries, such provisions are not regarded as liabilities because the 
concept of a liability is defined narrowly so as to include only amounts that can be established without the need 
to make estimates.  The definition of a liability in paragraph 49 follows a broader approach.  Thus, when a 
provision involves a present obligation and satisfies the rest of the definition, it is a liability even if the amount 
has to be estimated.  Examples include provisions for payments to be made under existing warranties and 
provisions to cover pension obligations. 
Equity 
65. Although equity is defined in paragraph 49 as a residual, it may be sub-classified in the balance sheet.  For 
example, in a corporate enterprise, funds contributed by shareholders, retained earnings, reserves representing 
appropriations of retained earnings and reserves representing capital maintenance adjustments may be shown 
separately.  Such classifications can be relevant to the decision-making needs of the users of financial 
statements when they indicate legal or other restrictions on the ability of the enterprise to distribute or 
otherwise apply its equity.  They may also reflect the fact that parties with ownership interests in an enterprise 
have differing rights in relation to the receipt of dividends or the repayment of capital. 
66. The creation of reserves is sometimes required by statute or other law in order to give the enterprise and its 
creditors an added measure of protection from the effects of losses.  Other reserves may be established if 
national tax law grants exemptions from, or reductions in, taxation liabilities when transfers to such reserves 
are made.  The existence and size of these legal, statutory and tax reserves is information that can be relevant to 
the decision-making needs of users.  Transfers to such reserves are appropriations of retained earnings rather 
than expenses. 
67. The amount at which equity is shown in the balance sheet is dependent on the measurement of assets and 
liabilities.  Normally, the aggregate amount of equity only by coincidence corresponds with the aggregate 
market value of the shares of the enterprise or the sum that could be raised by disposing of either the net assets 
on a piecemeal basis or the enterprise as a whole on a going concern basis. 
68. Commercial, industrial and business activities are often undertaken by means of enterprises such as sole 
proprietorships, partnerships and trusts and various types of government business undertakings.  The legal and 
regulatory framework for such enterprises is often different from that applying to corporate enterprises.  For 
example, there may be few, if any, restrictions on the distribution to owners or other beneficiaries of amounts 
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included in equity.  Nevertheless, the definition of equity and the other aspects of this Framework that deal 
with equity are appropriate for such enterprises. 
Performance 
69. Profit is frequently used as a measure of performance or as the basis for other measures, such as return on 
investment or earnings per share.  The elements directly related to the measurement of profit are income and 
expenses.  The recognition and measurement of income and expenses, and hence profit, depends in part on the 
concepts of capital and capital maintenance used by the enterprise in preparing its financial statements.  These 
concepts are discussed in paragraphs 102 to 110. 
70. The elements of income and expenses are defined as follows: 
(a) Income is increases in economic benefits during the accounting period in the form of inflows or 
enhancements of assets or decreases of liabilities that result in increases in equity, other than those relating 
to contributions from equity participants. 
(b) Expenses are decreases in economic benefits during the accounting period in the form of outflows or 
depletions of assets or incurrences of liabilities that result in decreases in equity, other than those relating to 
distributions to equity participants. 
71. The definitions of income and expenses identify their essential features but do not attempt to specify the criteria 
that would need to be met before they are recognised in the income statement.  Criteria for the recognition of 
income and expenses are discussed in paragraphs 82 to 98.   
72. Income and expenses may be presented in the income statement in different ways so as to provide information 
that is relevant for economic decision-making.  For example, it is common practice to distinguish between 
those items of income and expenses that arise in the course of the ordinary activities of the enterprise and those 
that do not.  This distinction is made on the basis that the source of an item is relevant in evaluating the ability 
of the enterprise to generate cash and cash equivalents in the future; for example, incidental activities such as 
the disposal of a long-term investment are unlikely to recur on a regular basis.  When distinguishing between 
items in this way consideration needs to be given to the nature of the enterprise and its operations.  Items that 
arise from the ordinary activities of one enterprise may be unusual in respect of another.   
73. Distinguishing between items of income and expense and combining them in different ways also permits 
several measures of enterprise performance to be displayed.  These have differing degrees of inclusiveness.  
For example, the income statement could display gross margin, profit from ordinary activities before taxation, 
profit from ordinary activities after taxation, and net profit. 
Income 
74. The definition of income encompasses both revenue and gains.  Revenue arises in the course of the ordinary 
activities of an enterprise and is referred to by a variety of different names including sales, fees, interest, 
dividends, royalties and rent.  
75. Gains represent other items that meet the definition of income and may, or may not, arise in the course of the 
ordinary activities of an enterprise.  Gains represent increases in economic benefits and as such are no different 
in nature from revenue.  Hence, they are not regarded as constituting a separate element in this Framework.   
76. Gains include, for example, those arising on the disposal of non-current assets.  The definition of income also 
includes unrealised gains; for example, those arising on the revaluation of marketable securities and those 
resulting from increases in the carrying amount of long term assets.  When gains are recognised in the income 
statement, they are usually displayed separately because knowledge of them is useful for the purpose of making 
economic decisions.  Gains are often reported net of related expenses. 
77. Various kinds of assets may be received or enhanced by income; examples include cash, receivables and goods 
and services received in exchange for goods and services supplied.  Income may also result from the settlement 
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of liabilities.  For example, an enterprise may provide goods and services to a lender in settlement of an 
obligation to repay an outstanding loan. 
Expenses 
78. The definition of expenses encompasses losses as well as those expenses that arise in the course of the ordinary 
activities of the enterprise.  Expenses that arise in the course of the ordinary activities of the enterprise include, 
for example, cost of sales, wages and depreciation.  They usually take the form of an outflow or depletion of 
assets such as cash and cash equivalents, inventory, property, plant and equipment.   
79. Losses represent other items that meet the definition of expenses and may, or may not, arise in the course of the 
ordinary activities of the enterprise.  Losses represent decreases in economic benefits and as such they are no 
different in nature from other expenses.  Hence, they are not regarded as a separate element in this Framework.   
80. Losses include, for example, those resulting from disasters such as fire and flood, as well as those arising on 
the disposal of non-current assets.  The definition of expenses also includes unrealised losses, for example, 
those arising from the effects of increases in the rate of exchange for a foreign currency in respect of the 
borrowings of an enterprise in that currency.  When losses are recognised in the income statement, they are 
usually displayed separately because knowledge of them is useful for the purpose of making economic 
decisions.  Losses are often reported net of related income. 
Capital Maintenance Adjustments 
81. The revaluation or restatement of assets and liabilities gives rise to increases or decreases in equity.  While 
these increases or decreases meet the definition of income and expenses, they are not included in the income 
statement under certain concepts of capital maintenance.  Instead these items are included in equity as capital 
maintenance adjustments or revaluation reserves.  These concepts of capital maintenance are discussed in 
paragraphs 102 to 110 of this Framework.  
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Recognition of the Elements of Financial Statements 
 
82. Recognition is the process of incorporating in the balance sheet or income statement an item that meets the 
definition of an element and satisfies the criteria for recognition set out in paragraph 83.  It involves the 
depiction of the item in words and by a monetary amount and the inclusion of that amount in the balance sheet 
or income statement totals.  Items that satisfy the recognition criteria should be recognised in the balance sheet 
or income statement.  The failure to recognise such items is not rectified by disclosure of the accounting 
policies used nor by notes or explanatory material. 
83. An item that meets the definition of an element should be recognised if: 
(a) it is probable that any future economic benefit associated with the item will flow to or from the enterprise; 
and 
(b) the item has a cost or value that can be measured with reliability.  
84. In assessing whether an item meets these criteria and therefore qualifies for recognition in the financial 
statements, regard needs to be given to the materiality considerations discussed in paragraphs 29 and 30.  The 
interrelationship between the elements means that an item that meets the definition and recognition criteria for 
a particular element, for example, an asset, automatically requires the recognition of another element, for 
example, income or a liability. 
The Probability of Future Economic Benefit 
85. The concept of probability is used in the recognition criteria to refer to the degree of uncertainty that the future 
economic benefits associated with the item will flow to or from the enterprise.  The concept is in keeping with 
the uncertainty that characterises the environment in which an enterprise operates.  Assessments of the degree 
of uncertainty attaching to the flow of future economic benefits are made on the basis of the evidence available 
when the financial statements are prepared.  For example, when it is probable that a receivable owed by an 
enterprise will be paid, it is then justifiable, in the absence of any evidence to the contrary, to recognise the 
receivable as an asset.  For a large population of receivables, however, some degree of non-payment is 
normally considered probable; hence an expense representing the expected reduction in economic benefits is 
recognised. 
Reliability of Measurement 
86. The second criterion for the recognition of an item is that it possesses a cost or value that can be measured with 
reliability as discussed in paragraphs 31 to 38 of this Framework.  In many cases, cost or value must be 
estimated; the use of reasonable estimates is an essential part of the preparation of financial statements and 
does not undermine their reliability.  When, however, a reasonable estimate cannot be made the item is not 
recognised in the balance sheet or income statement.  For example, the expected proceeds from a lawsuit may 
meet the definitions of both an asset and income as well as the probability criterion for recognition; however, if 
it is not possible for the claim to be measured reliably, it should not be recognised as an asset or as income; the 
existence of the claim, however, would be disclosed in the notes, explanatory material or supplementary 
schedules.   
87. An item that, at a particular point in time, fails to meet the recognition criteria in paragraph 83 may qualify for 
recognition at a later date as a result of subsequent circumstances or events.   
88. An item that possesses the essential characteristics of an element but fails to meet the criteria for recognition 
may nonetheless warrant disclosure in the notes, explanatory material or in supplementary schedules.  This is 
appropriate when knowledge of the item is considered to be relevant to the evaluation of the financial position, 
performance and changes in financial position of an enterprise by the users of financial statements. 
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Recognition of Assets 
89. An asset is recognised in the balance sheet when it is probable that the future economic benefits will flow to the 
enterprise and the asset has a cost or value that can be measured reliably. 
90. An asset is not recognised in the balance sheet when expenditure has been incurred for which it is considered 
improbable that economic benefits will flow to the enterprise beyond the current accounting period.  Instead 
such a transaction results in the recognition of an expense in the income statement.  This treatment does not 
imply either that the intention of management in incurring expenditure was other than to generate future 
economic benefits for the enterprise or that management was misguided.  The only implication is that the 
degree of certainty that economic benefits will flow to the enterprise beyond the current accounting period is 
insufficient to warrant the recognition of an asset.  
Recognition of Liabilities 
91. A liability is recognised in the balance sheet when it is probable that an outflow of resources embodying 
economic benefits will result from the settlement of a present obligation and the amount at which the settlement 
will take place can be measured reliably.  In practice, obligations under contracts that are equally 
proportionately unperformed (for example, liabilities for inventory ordered but not yet received) are generally 
not recognised as liabilities in the financial statements.  However, such obligations may meet the definition of 
liabilities and, provided the recognition criteria are met in the particular circumstances, may qualify for 
recognition.  In such circumstances, recognition of liabilities entails recognition of related assets or expenses. 
Recognition of Income 
92. Income is recognised in the income statement when an increase in future economic benefits related to an 
increase in an asset or a decrease of a liability has arisen that can be measured reliably.  This means, in effect, 
that recognition of income occurs simultaneously with the recognition of increases in assets or decreases in 
liabilities (for example, the net increase in assets arising on a sale of goods or services or the decrease in 
liabilities arising from the waiver of a debt payable).   
93. The procedures normally adopted in practice for recognising income, for example, the requirement that revenue 
should be earned, are applications of the recognition criteria in this Framework.  Such procedures are generally 
directed at restricting the recognition as income to those items that can be measured reliably and have a 
sufficient degree of certainty.   
Recognition of Expenses 
94. Expenses are recognised in the income statement when a decrease in future economic benefits related to a 
decrease in an asset or an increase of a liability has arisen that can be measured reliably.  This means, in effect, 
that recognition of expenses occurs simultaneously with the recognition of an increase in liabilities or a 
decrease in assets (for example, the accrual of employee entitlements or the depreciation of equipment).   
95. Expenses are recognised in the income statement on the basis of a direct association between the costs incurred 
and the earning of specific items of income.  This process, commonly referred to as the matching of costs with 
revenues, involves the simultaneous or combined recognition of revenues and expenses that result directly and 
jointly from the same transactions or other events; for example, the various components of expense making up 
the cost of goods sold are recognised at the same time as the income derived from the sale of the goods.  
However, the application of the matching concept under this Framework does not allow the recognition of 
items in the balance sheet which do not meet the definition of assets or liabilities. 
96. When economic benefits are expected to arise over several accounting periods and the association with income 
can only be broadly or indirectly determined, expenses are recognised in the income statement on the basis of 
systematic and rational allocation procedures.  This is often necessary in recognising the expenses associated 
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with the using up of assets such as property, plant, equipment, goodwill, patents and trademarks; in such cases 
the expense is referred to as depreciation or amortisation.  These allocation procedures are intended to 
recognise expenses in the accounting periods in which the economic benefits associated with these items are 
consumed or expire. 
97. An expense is recognised immediately in the income statement when an expenditure produces no future 
economic benefits or when, and to the extent that, future economic benefits do not qualify, or cease to qualify, 
for recognition in the balance sheet as an asset. 
98. An expense is also recognised in the income statement in those cases when a liability is incurred without the 
recognition of an asset, as when a liability under a product warranty arises.
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Measurement of the Elements of Financial Statements 
99. Measurement is the process of determining the monetary amounts at which the elements of the financial 
statements are to be recognised and carried in the balance sheet and income statement.  This involves the 
selection of the particular basis of measurement. 
100. A number of different measurement bases are employed to different degrees and in varying combinations in 
financial statements.  They include the following: 
(a) Historical cost.  Assets are recorded at the amount of cash or cash equivalents paid or the fair value of the 
consideration given to acquire them at the time of their acquisition.  Liabilities are recorded at the amount 
of proceeds received in exchange for the obligation, or in some circumstances (for example, income taxes), 
at the amounts of cash or cash equivalents expected to be paid to satisfy the liability in the normal course 
of business. 
(b) Current cost.  Assets are carried at the amount of cash or cash equivalents that would have to be paid if the 
same or an equivalent asset was acquired currently.  Liabilities are carried at the undiscounted amount of 
cash or cash equivalents that would be required to settle the obligation currently. 
(c) Realisable (settlement) value.  Assets are carried at the amount of cash or cash equivalents that could 
currently be obtained by selling the asset in an orderly disposal.  Liabilities are carried at their settlement 
values; that is, the undiscounted amounts of cash or cash equivalents expected to be paid to satisfy the 
liabilities in the normal course of business. 
(d) Present value.  Assets are carried at the present discounted value of the future net cash inflows that the item 
is expected to generate in the normal course of business.  Liabilities are carried at the present discounted 
value of the future net cash outflows that are expected to be required to settle the liabilities in the normal 
course of business. 
101. The measurement basis most commonly adopted by enterprises in preparing their financial statements is 
historical cost.  This is usually combined with other measurement bases.  For example, inventories are usually 
carried at the lower of cost and net realisable value, marketable securities may be carried at market value and 
pension liabilities are carried at their present value.  Furthermore, some enterprises use the current cost basis as 
a response to the inability of the historical cost accounting model to deal with the effects of changing prices of 
non-monetary assets.  
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Concepts of Capital and Capital Maintenance 
Concepts of Capital 
102. A financial concept of capital is adopted by most enterprises in preparing their financial statements.  Under a 
financial concept of capital, such as invested money or invested purchasing power, capital is synonymous with 
the net assets or equity of the enterprise.  Under a physical concept of capital, such as operating capability, 
capital is regarded as the productive capacity of the enterprise based on, for example, units of output per day.   
103. The selection of the appropriate concept of capital by an enterprise should be based on the needs of the users of 
its financial statements.  Thus, a financial concept of capital should be adopted if the users of financial 
statements are primarily concerned with the maintenance of nominal invested capital or the purchasing power 
of invested capital.  If, however, the main concern of users is with the operating capability of the enterprise, a 
physical concept of capital should be used.  The concept chosen indicates the goal to be attained in determining 
profit, even though there may be some measurement difficulties in making the concept operational. 
Concepts of Capital Maintenance and the Determination of Profit 
104. The concepts of capital in paragraph 102 give rise to the following concepts of capital maintenance: 
(a) Financial capital maintenance.  Under this concept a profit is earned only if the financial (or money) 
amount of the net assets at the end of the period exceeds the financial (or money) amount of net assets at 
the beginning of the period, after excluding any distributions to, and contributions from, owners during the 
period.  Financial capital maintenance can be measured in either nominal monetary units or units of 
constant purchasing power.  
(b) Physical capital maintenance.  Under this concept a profit is earned only if the physical productive 
capacity (or operating capability) of the enterprise (or the resources or funds needed to achieve that 
capacity) at the end of the period exceeds the physical productive capacity at the beginning of the period, 
after excluding any distributions to, and contributions from, owners during the period. 
105. The concept of capital maintenance is concerned with how an enterprise defines the capital that it seeks to 
maintain.  It provides the linkage between the concepts of capital and the concepts of profit because it provides 
the point of reference by which profit is measured; it is a prerequisite for distinguishing between an enterprise's 
return on capital and its return of capital; only inflows of assets in excess of amounts needed to maintain capital 
may be regarded as profit and therefore as a return on capital.  Hence, profit is the residual amount that remains 
after expenses (including capital maintenance adjustments, where appropriate) have been deducted from 
income.  If expenses exceed income the residual amount is a net loss. 
106. The physical capital maintenance concept requires the adoption of the current cost basis of measurement.  The 
financial capital maintenance concept, however, does not require the use of a particular basis of measurement.  
Selection of the basis under this concept is dependent on the type of financial capital that the enterprise is 
seeking to maintain.   
107. The principal difference between the two concepts of capital maintenance is the treatment of the effects of 
changes in the prices of assets and liabilities of the enterprise.  In general terms, an enterprise has maintained 
its capital if it has as much capital at the end of the period as it had at the beginning of the period.  Any amount 
over and above that required to maintain the capital at the beginning of the period is profit. 
108. Under the concept of financial capital maintenance where capital is defined in terms of nominal monetary units, 
profit represents the increase in nominal money capital over the period.  Thus, increases in the prices of assets 
held over the period, conventionally referred to as holding gains, are, conceptually, profits.  They may not be 
recognised as such, however, until the assets are disposed of in an exchange transaction.  When the concept of 
financial capital maintenance is defined in terms of constant purchasing power units, profit represents the 
increase in invested purchasing power over the period.  Thus, only that part of the increase in the prices of 
assets that exceeds the increase in the general level of prices is regarded as profit.  The rest of the increase is 
treated as a capital maintenance adjustment and, hence, as part of equity. 
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109. Under the concept of physical capital maintenance when capital is defined in terms of the physical productive 
capacity, profit represents the increase in that capital over the period.  All price changes affecting the assets and 
liabilities of the enterprise are viewed as changes in the measurement of the physical productive capacity of the 
enterprise; hence, they are treated as capital maintenance adjustments that are part of equity and not as profit. 
110. The selection of the measurement bases and concept of capital maintenance will determine the accounting 
model used in the preparation of the financial statements.  Different accounting models exhibit different 
degrees of relevance and reliability and, as in other areas, management must seek a balance between relevance 
and reliability.  This Framework is applicable to a range of accounting models and provides guidance on 
preparing and presenting the financial statements constructed under the chosen model.  At the present time, it is 
not the intention of the Board of IASC to prescribe a particular model other than in exceptional circumstances, 
such as for those enterprises reporting in the currency of a hyperinflationary economy.  This intention will, 
however, be reviewed in the light of world developments. 
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Paragraphs 11 and 18(b) of IAS 32 (2003) 
This version includes amendments resulting from IFRSs issued up to 31 December 2003. 
 
 
Paragraph 11: 
 
The following terms are used in this Standard with the meanings specified:  
 
A financial instrument is any contract that gives rise to a financial asset of one entity and a 
financial liability or equity instrument of another entity.  
 
A financial asset is any asset that is:  
(a) cash; 
(b) an equity instrument of another entity; 
(c) a contractual right: 
 (i) to receive cash or another financial asset from another entity; or 
(ii) to exchange financial assets or financial liabilities with another entity under 
conditions that are potentially favourable to the entity; or 
(d) a contract that will or may be settled in the entity’s own equity instruments and is:  
(i) a non-derivative for which the entity is or may be obliged to receive a variable 
number of the entity’s own equity instruments; or 
(ii) a derivative that will or may be settled other than by the exchange of a fixed 
amount of cash or another financial asset for a fixed number of the entity’s own 
equity instruments. For this purpose the entity’s own equity instruments do not 
include instruments that are themselves contracts for the future receipt or delivery 
of the entity’s own equity instruments. 
A financial liability is any liability that is:  
(a) a contractual obligation: 
 (i) to deliver cash or another financial asset to another entity; or 
(ii) to exchange financial assets or financial liabilities with another entity under 
conditions that are potentially unfavourable to the entity; or 
(b) a contract that will or may be settled in the entity’s own equity instruments and is: 
(i) a non-derivative for which the entity is or may be obliged to deliver a variable 
number of the entity’s own equity instruments; or 
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(ii) a derivative that will or may be settled other than by the exchange of a fixed 
amount of cash or another financial asset for a fixed number of the entity’s own 
equity instruments. For this purpose the entity’s own equity instruments do not 
include instruments that are themselves contracts for the future receipt or delivery 
of the entity’s own equity instruments. 
An equity instrument is any contract that evidences a residual interest in the assets of an entity 
after deducting all of its liabilities.  
Fair value is the amount for which an asset could be exchanged, or a liability settled, between 
knowledgeable, willing parties in an arm’s length transaction.  
 
 
Paragraph 18: 
 
The substance of a financial instrument, rather than its legal form, governs its classification on 
the entity’s balance sheet. Substance and legal form are commonly consistent, but not always. 
Some financial instruments take the legal form of equity but are liabilities in substance and 
others may combine features associated with equity instruments and features associated with 
financial instruments. For example:  
 
( a) ... 
 
( b) 1 a financial instrument that gives the holder the right to put it back to the issuer for cash or 
another financial asset (a ‘puttable instrument’) is a financial liability. 2 This is so even when the 
amount of cash or other financial assets is determined on the basis of an index or other item that 
has the potential to increase or decrease, or when the legal form of the puttable instrument gives 
the holder a right to a residual interest in the assets of an issuer. 3 The existence of an option for 
the holder to put the instrument back to the issuer for cash or another financial asset means that 
the puttable instrument meets the definition of a financial liability. 4 For example, open-ended 
mutual funds, unit trusts, partnerships and some co-operative entities may provide their 
unitholders or members with a right to redeem their interests in the issuer at any time for cash 
equal to their proportionate share of the asset value of the issuer. 5 However, classification as a 
financial liability does not preclude the use of descriptors such as ‘net asset value attributable to 
unitholders’ and ‘change in net asset value attributable to unitholders’ on the face of the financial 
statements of an entity that has no contributed equity (such as some mutual funds or unit trusts, 
see Illustrative Example 7) or the use of additional disclosure to show that total members’ 
interests comprise items such as reserves that meet the definition of equity and puttable 
instruments that do not (see Illustrative Example 8). 
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Paragraphs 16-18(b) of IAS 32 (2008) 
This version includes amendments resulting from IFRSs issued up to 31 December 2008. 
 
 
Paragraph 16: 
When an issuer applies the definitions in paragraph 11 to determine whether a financial 
instrument is an equity instrument rather than a financial liability, the instrument is an equity 
instrument if, and only if, both conditions (a) and (b) below are met.  
(a) The instrument includes no contractual obligation: 
(i) to deliver cash or another financial asset to another entity; or 
(ii) to exchange financial assets or financial liabilities with another entity under `
 conditions that are potentially unfavourable to the issuer. 
(b) If the instrument will or may be settled in the issuer’s own equity instruments, it is: 
(i) a non-derivative that includes no contractual obligation for the issuer to deliver a 
variable number of its own equity instruments; or 
(ii) a derivative that will be settled only by the issuer exchanging a fixed amount of 
cash or another financial asset for a fixed number of its own equity instruments. 
For this purpose the issuer’s own equity instruments do not include instruments 
that have all the features and meet the conditions described in paragraphs 16A and 
16B or paragraphs 16C and 16D, or instruments that are contracts for the future 
receipt or delivery of the issuer’s own equity instruments. 
A contractual obligation, including one arising from a derivative financial instrument, that will or 
may result in the future receipt or delivery of the issuer’s own equity instruments, but does not 
meet conditions (a) and (b) above, is not an equity instrument. As an exception, an instrument 
that meets the definition of a financial liability is classified as an equity instrument if it has all 
the features and meets the conditions in paragraphs 16A and 16B or paragraphs 16C and 16D. 
 
Puttable instruments 
Paragraph 16A: 
A puttable financial instrument includes a contractual obligation for the issuer to repurchase or 
redeem that instrument for cash or another financial asset on exercise of the put. As an exception 
to the definition of a financial liability, an instrument that includes such an obligation is 
classified as an equity instrument if it has all the following features:  
(a) It entitles the holder to a pro rata share of the entity’s net assets in the event of the 
entity’s liquidation. The entity’s net assets are those assets that remain after deducting all other 
claims on its assets. A pro rata share is determined by: 
 (i) dividing the entity’s net assets on liquidation into units of equal amount; and 
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(ii) multiplying that amount by the number of the units held by the financial 
instrument holder. 
(b) The instrument is in the class of instruments that is subordinate to all other classes of 
instruments. To be in such a class the instrument: 
 (i) has no priority over other claims to the assets of the entity on liquidation, and 
(ii) does not need to be converted into another instrument before it is in the class of 
instruments that is subordinate to all other classes of instruments. 
(c) All financial instruments in the class of instruments that is subordinate to all other 
classes of instruments have identical features. For example, they must all be puttable, 
and the formula or other method used to calculate the repurchase or redemption price is 
the same for all instruments in that class.  
(d) Apart from the contractual obligation for the issuer to repurchase or redeem the 
instrument for cash or another financial asset, the instrument does not include any 
contractual obligation to deliver cash or another financial asset to another entity, or to 
exchange financial assets or financial liabilities with another entity under conditions that 
are potentially unfavourable to the entity, and it is not a contract that will or may be 
settled in the entity’s own equity instruments as set out in subparagraph (b) of the 
definition of a financial liability. 
(e) The total expected cash flows attributable to the instrument over the life of the instrument 
are based substantially on the profit or loss, the change in the recognised net assets or 
the change in the fair value of the recognised and unrecognised net assets of the entity 
over the life of the instrument (excluding any effects of the instrument).  
 
Paragraph 16B: 
For an instrument to be classified as an equity instrument, in addition to the instrument having 
all the above features, the issuer must have no other financial instrument or contract that has:  
(a) total cash flows based substantially on the profit or loss, the change in the recognised net 
assets or the change in the fair value of the recognised and unrecognised net assets of the entity 
(excluding any effects of such instrument or contract) and  
(b) the effect of substantially restricting or fixing the residual return to the puttable 
instrument holders.  
For the purposes of applying this condition, the entity shall not consider non-financial contracts 
with a holder of an instrument described in paragraph 16A that have contractual terms and 
conditions that are similar to the contractual terms and conditions of an equivalent contract that 
might occur between a non-instrument holder and the issuing entity. If the entity cannot 
determine that this condition is met, it shall not classify the puttable instrument as an equity 
instrument.  
Instruments, or components of instruments, that impose on the entity an obligation to deliver to 
another party a pro rata share of the net assets of the entity only on liquidation 
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Paragraph 16C: 
Some financial instruments include a contractual obligation for the issuing entity to deliver to 
another entity a pro rata share of its net assets only on liquidation. The obligation arises 
because liquidation either is certain to occur and outside the control of the entity (for example, a 
limited life entity) or is uncertain to occur but is at the option of the instrument holder. As an 
exception to the definition of a financial liability, an instrument that includes such an obligation 
is classified as an equity instrument if it has all the following features:  
(a) It entitles the holder to a pro rata share of the entity’s net assets in the event of the 
entity’s liquidation. The entity’s net assets are those assets that remain after deducting all 
other claims on its assets. A pro rata share is determined by: 
 (i) dividing the net assets of the entity on liquidation into units of equal amount; and 
(ii) multiplying that amount by the number of the units held by the financial 
instrument holder. 
(b) The instrument is in the class of instruments that is subordinate to all other classes of 
instruments. To be in such a class the instrument: 
 (i) has no priority over other claims to the assets of the entity on liquidation, and 
(ii) does not need to be converted into another instrument before it is in the class of 
instruments that is subordinate to all other classes of instruments. 
(c) All financial instruments in the class of instruments that is subordinate to all other 
classes of instruments must have an identical contractual obligation for the issuing entity 
to deliver a pro rata share of its net assets on liquidation. 
 
Paragraph 16D: 
For an instrument to be classified as an equity instrument, in addition to the instrument having 
all the above features, the issuer must have no other financial instrument or contract that has:  
(a) total cash flows based substantially on the profit or loss, the change in the recognised net 
assets or the change in the fair value of the recognised and unrecognised net assets of the 
entity (excluding any effects of such instrument or contract) and  
(b) the effect of substantially restricting or fixing the residual return to the instrument 
holders. 
For the purposes of applying this condition, the entity shall not consider non-financial 
contracts with a holder of an instrument described in paragraph 16C that have 
contractual terms and conditions that are similar to the contractual terms and conditions 
of an equivalent contract that might occur between a non-instrument holder and the 
issuing entity. If the entity cannot determine that this condition is met, it shall not classify 
the instrument as an equity instrument.  
Reclassification of puttable instruments and instruments that impose on the entity an obligation 
to deliver to another party a pro rata share of the net assets of the entity only on liquidation 
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... 
 
Paragraph 18: 
The substance of a financial instrument, rather than its legal form, governs its classification on 
the entity’s statement of financial position. Substance and legal form are commonly consistent, 
but not always. Some financial instruments take the legal form of equity but are liabilities in 
substance and others may combine features associated with equity instruments and features 
associated with financial instruments. For example:  
 
( a) ... 
 
( b) ¹ a financial instrument that gives the holder the right to put it back to the issuer for cash or 
another financial asset (a ‘puttable instrument’) is a financial liability, except for those 
instruments classified as equity instruments in accordance with paragraphs 16A and 16B or 
paragraphs 16C and 16D. ² The financial instrument is a financial liability even when the 
amount of cash or other financial assets is determined on the basis of an index or other item that 
has the potential to increase or decrease. ³ The existence of an option for the holder to put the 
instrument back to the issuer for cash or another financial asset means that the puttable 
instrument meets the definition of a financial liability, except for those instruments classified as 
equity instruments in accordance with paragraphs 16A and 16B or paragraphs 16C and 16D. 4 
For example, open-ended mutual funds, unit trusts, partnerships and some co-operative entities 
may provide their unitholders or members with a right to redeem their interests in the issuer at 
any time for cash, which results in the unitholders’ or members’ interests being classified as 
financial liabilities, except for those instruments classified as equity instruments in accordance 
with paragraphs 16A and 16B or paragraphs 16C and 16D. 5 However, classification as a 
financial liability does not preclude the use of descriptors such as ‘net asset value attributable to 
unitholders’ and ‘change in net asset value attributable to unitholders’ in the financila statements 
of an entity that has no contributed equity (such as some mutual funds or unit trusts, see 
Illustrative Example 7) or the use of additional disclosure to show that total members’ interests 
comprise items such as reserves that meet the definition of equity and puttable instruments that 
do not (see Illustrative Example 8). 
 
 
BASIS FOR CONCLUSIONS ON IAS 32 FINANCIAL INSTRUMENTS: 
PRESENTATION BC1–BC74  
Amendments for some puttable instruments and some instruments that impose on the entity an 
obligation to deliver to another party a pro rata share of the net assets of the entity only on 
liquidation 
 
Amendment for puttable instruments 
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BC50: 
As discussed in paragraphs BC7 and BC8, puttable instruments meet the definition of a financial 
liability and the Board concluded that all such instruments should be classified as liabilities. 
However, constituents raised the following concerns about classifying such instruments as 
financial liabilities if they represent the residual claim to the net assets of the entity:  
(a) On an ongoing basis, the liability is recognised at not less than the amount payable on 
demand. This can result in the entire market capitalisation of the entity being recognised 
as a liability depending on the basis for which the redemption value of the financial 
instrument is calculated.  
(b) Changes in the carrying value of the liability are recognised in profit or loss. This results 
in counter-intuitive accounting (if the redemption value is linked to the performance of 
the entity) because: 
(i) when an entity performs well, the present value of the settlement amount of the 
liabilities increases, and a loss is recognised. 
(ii) when the entity performs poorly, the present value of the settlement amount of the 
liability decreases, and a gain is recognised. 
(c) It is possible, again depending on the basis for which the redemption value is calculated, 
that the entity will report negative net assets because of unrecognised intangible assets 
and goodwill, and because the measurement of recognised assets and liabilities may not 
be at fair value.  
(d) The issuing entity’s statement of financial position portrays the entity as wholly, or 
mostly, debt funded.  
(e) Distributions of profits to shareholders are recognised as expenses. Hence, it may appear 
that profit or loss is a function of the distribution policy, not performance.  
Furthermore, constituents contended that additional disclosures and adapting the format of the 
statement of comprehensive income and statement of financial position did not resolve these 
concerns. 
 
BC51: 
The Board agreed with constituents that many puttable instruments, despite meeting the 
definition of a financial liability, represent a residual interest in the net assets of the entity. The 
Board also agreed with constituents that additional disclosures and adapting the format of the 
entity’s financial statements did not resolve the problem of the lack of relevance and 
understandability of that current accounting treatment. Therefore, the Board decided to amend 
IAS 32 to improve the financial reporting of these instruments.  
 
BC52: 
The Board considered the following ways to improve the financial reporting of instruments that 
represent a residual interest in the net assets of the entity: 
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(a) to continue to classify these instruments as financial liabilities, but amend their 
measurement so that changes in their fair value would not be recognised; 
(b) to amend IAS 32 to require separation of all puttable instruments into a put option and a 
host instrument; or 
(c) to amend IAS 32 to provide a limited scope exception so that financial instruments 
puttable at fair value would be classified as equity, if specified conditions were met.  
Amend the measurement of some puttable financial instruments so that changes in their fair 
value would not be recognised 
 
BC53: 
The Board decided against this approach because: 
(a) it is inconsistent with the principle in IAS 32 and IAS 39 that only equity instruments are 
not remeasured after their initial recognition; 
(b) it retains the disadvantage that entities whose instruments are all puttable would have no 
equity instruments; and 
(c) it introduces a new category of financial liabilities to IAS 39, and thus increases 
complexity.  
Separate all puttable instruments into a put option and a host instrument 
 
BC54: 
The Board concluded that conducting further research into an approach that splits a puttable 
share into an equity component and a written put option component (financial liability) would 
duplicate efforts of the Board’s longer-term project on liabilities and equity. Consequently, the 
Board decided not to proceed with a project at this stage to determine whether a puttable share 
should be split into an equity component and a written put option component.  
Classify as equity instruments puttable instruments that represent a residual interest in the entity 
 
BC55: 
The Board decided to proceed with proposals to amend IAS 32 to require puttable financial 
instruments that represent a residual interest in the net assets of the entity to be classified as 
equity provided that specified conditions are met. The proposals represented a limited scope 
exception to the definition of a financial liability and a short-term solution, pending the outcome 
of the longer-term project on liabilities and equity. In June 2006 the Board published an exposure 
draft proposing that financial instruments puttable at fair value that meet specific criteria should 
be classified as equity. 
 
... 
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BC65: 
In the exposure draft published in June 2006, the Board proposed to exclude from the definition 
of a financial liability a contractual obligation that entitles the holder to a pro rata share of the net 
assets of the entity only on liquidation of the entity. The liquidation of the entity may be: 
(a) certain to occur and outside the control of the entity (limited life entities); or 
(b) uncertain to occur but at the option of the holder (for example, some partnership 
interests). 
 
... 
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German Commercial Code [“HGB”] 
 
Handelsgesetzbuch1 
of 10 May 1897 as amended by the Act of 31 July 2009 
 
 
… 
 
Part Six: Financial Reporting Enforcement Panel 
 
Section 342b Financial Reporting Enforcement Panel 
 
(1) The Federal Ministry of Justice may in consultation with the Federal Ministry of Finance 
contractually recognise an institution organised under private law to examine infringements of 
financial reporting requirements (enforcement panel) and transfer to it the duties stipulated in the 
following subsections.  
Such an institution may only be recognised if, by virtue of its constitution, its members and the 
rules of procedure it has submitted, it can ensure that enforcement will be independent, 
competent, confidential and in compliance with a defined procedure.  
Amendments to the constitution and the rules of procedure must be approved by the Federal 
Ministry of Justice in consultation with the Federal Ministry of Finance.  
The enforcement panel may use the services of other person in the persons in the performance of 
its duties.  
The Federal Ministry of Justice shall announce its recognition of an enforcement panel and the 
termination of its recognition in the official section of the electronic Federal Gazette.  
 
                                               
1  Translation into English as per Fey & Fladt (2006). 
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(2) The enforcement panel shall examine whether the most recently adopted annual financial 
statements and the associated management report, or the most recently approved consolidated 
financial statements and the associated group management report, of a company within the 
meaning of sentence 2 below comply with the legal requirements, including German accepted 
accounting principles or other accounting standards permitted by law.  
The enforcement panel shall examine the financial statements and management reports of 
companies whose securities within the meaning of section 2(1) sentence 1 of the German 
Securities Trading Act have been admitted to trading on the official or regulated market of a 
German stock exchange.  
The enforcement panel shall conduct its examination: 
1. if there are concrete indications of an infringement of financial reporting requirements; 
2. at the request of the Federal Financial Supervisory Authority; or 
3. without any particular reason (sampling). 
No examination under sentence 3 no. 1 shall be conducted if it is evidently not in the public 
interest to conduct such an examination. 
Sampling shall be conducted in accordance with principles to be defined by the enforcement 
panel in consultation with the Federal Ministry of Justice and the Federal Ministry of Finance.  
The Federal Ministry of Finance may transfer the authority to issue its approval to the Federal 
Financial Supervisory Authority. 
 
(3) The annual financial statements and the associated management report shall not be 
examined by the enforcement panel if an action has been filed under section 256(7) of the 
German Stock Corporation Act to declare the adopted financial statements void.  
Neither shall an examination be conducted if a special auditor has been appointed in accordance 
with section 142(1) or (2) or section 258(1) of the German Stock Corporation Act to the extent 
that the subject is dealt with by the special audit, the audit report or a court ruling on the findings 
on the special auditor in accordance with section 260 of the German Stock Corporation Act. 
 
(4) If the company cooperates with the enforcement panel in an examination, the legal 
representatives of the company and the other persons assisting the legal representatives in their 
cooperation with the enforcement panel’s examination shall be obliged to provide accurate and 
complete information and to submit accurate and complete documents.  
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The provision of information and the submission of documents may be refused if this would 
expose the obliged persons or one of their related parties as defined in section 52(1) of the 
German Code of Criminal Procedure to the risk of criminal prosecution or proceedings under the 
German Act on Administrative Offences.  
The obliged persons shall be advised of their right of refusal. 
 
(5) The enforcement panel shall notify the company of the findings of its examination. If the 
examination indicates that the financial reporting contains errors, it shall justify its decision and 
give the company an opportunity to state within a reasonable period whether it accepts the 
enforcement panel’s findings. 
 
(6) The enforcement panel shall notify the Federal Financial Supervisory Authority of: 
1. its intention to commence and examination; 
2. refusal by the company concerned to cooperate with the enforcement panel in an 
examination; 
3. the findings of the examination and, if applicable, whether the company accepts the 
findings of the examination. 
The notification may not be appealed. 
 
(7) The enforcement panel and its employees are obliged to conduct their examinations 
conscientiously and impartially; they shall be liable for loss or damages incurred as a result of 
examinations only in cases of intent. 
 
(8) The enforcement panel shall notify the authority responsible for prosecution of facts 
justifying the suspicion of a criminal offence relating to the financial reporting of a company. 
It shall notify the Chamber of German Public Auditors (Wirtschaftprüferkammer) of acts 
indicating the infringement of professional duties by an auditor. 
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German Securities Trading Act [“WpHG”] 
 
Wertpapierhaftungsgesetz 
of 9 September 1998 as amended by the Act of 5 January 2007 
 
 
Part 1: Scope of application, definitions 
  
Section 1  Scope of application 
(1) This Act shall apply to the provision of investment services and non-core investment 
services, to on and off-exchange trading in financial instruments, to the conclusion of financial 
futures transactions, to financial analyses and to changes in the percentage of voting rights held 
by shareholders of listed companies. 
(2) The provisions in parts 3 and 4, as well as sections 34b and 34c are also applicable to actions 
and omitted actions performed outside of Germany, to the extent that they relate to financial 
instruments traded on a stock exchange within the country. 
(3) The provisions of parts 3 and 4, as well as sections 34b and 34c shall not apply to 
transactions carried out as functions of monetary or exchange rate policy or within the 
framework of public debt management by the European Central Bank, the German Federal 
Government or one of its special funds, a Federal State, the Deutsche Bundesbank, a foreign 
country or its central bank or another body commissioned to conduct such transactions or any 
person acting for their account. 
 
Section 2  Definitions 
(1) Securities within the meaning of this Act, whether or not represented by a certificate, are  
1. shares,  
2. investment securities which are comparable to shares and certificates representing shares, 
and  
3. debt securities, in particular bearer bonds and order bonds including profit-participation 
certificates, warrants and certificates representing debt securities, 
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if they can be traded on a market. Investment fund units issued by a German investment 
company or a foreign investment company are also deemed to be securities. 
(1a) Money market instruments within the meaning of this Act are receivables which do not 
come under the provisions of subsection (1) and are usually traded on the money market. 
(2) Derivatives within the meaning of this Act are forward transactions in the form of futures or 
option contracts whose price depends directly or indirectly on  
1. the stock exchange or market price of securities;  
2. the stock exchange or market price of money market instruments;  
3. interest rates or other returns;  
4. the stock exchange or market price of commodities or precious metals or  
5. currency prices. 
(2a) Financial futures transactions within the meaning of this Act are derivatives within the 
meaning of subsection (2) and warrants. 
(2b) Financial instruments within the meaning of this Act are securities within the meaning of 
subsection (1), money market instruments within the meaning of subsection (1a), derivatives 
within the meaning of subsection (2) and securities subscription rights. Additionally, other 
instruments admitted to trading on an organised market within the meaning of subsection (5) in 
Germany or another member state of the European Union, or for which such admission has been 
requested, are also deemed financial instruments. 
(3) Investment services within the meaning of this Act are  
1. the purchase and sale of financial instruments in one's own name for the account of 
others;  
2. the purchase and sale of financial instruments on an own-account basis for others;  
3. the purchase and sale of financial instruments in the name of a third party for the account 
of others;  
4. the brokering or documentation of transactions involving the purchase and sale of 
financial instruments;  
5. the underwriting of financial instruments at one's own risk for placement in the market or 
the assumption of equivalent guarantees or  
6. the management of individual assets invested in financial instruments for others on a 
discretionary basis. 
(3a) Non-core investment services within the meaning of this Act are  
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1. the safekeeping and management of securities on behalf of third parties, provided the 
German Safe Custody Act (Depotgesetz) does not apply;  
2. the granting of credit or loans to others for the carrying out of investment services by the 
credit or loan granting enterprise;  
3. the provision of advice with respect to investments in financial instruments or  
4. the activities referred to in subsection (3) nos. 1 to 4, to the extent that they are concerned 
with foreign exchange transactions and are related to investment services. 
(4) Investment services enterprises within the meaning of this Act are credit institutions, financial 
services institutions and enterprises operating under section 53 (1) sentence 1 of the German 
Banking Act (Kreditwesengesetz) which provide investment services alone or in connection with 
non-core investment services on a commercial basis or on a scale which requires commercially 
organised business operations. 
(5) An organised market within the meaning of this Act is a market which is regulated and 
supervised by state-approved bodies, is held on a regular basis and is directly or indirectly 
accessible to the public. 
(6) Issuers whose home country is the Federal Republic of Germany are  
1. issuers of debt securities the denomination per unit of which is less than 1,000 euros or 
the value of such denomination per unit in another currency as at the date of issue, or of 
shares,  
1. who are domiciled in Germany and whose securities are admitted to trading on an 
organised market in Germany or in another member state of the European Union 
or another signatory to the Agreement on the European Economic Area; or  
2. who are domiciled in a country which is neither a member state of the European 
Union nor a signatory to the Agreement on the European Economic Area (third 
country) and whose securities are admitted to trading on an organised market in 
Germany or in another member state of the European Union or another signatory 
to the Agreement on the European Economic Area, if the annual document within 
the meaning of section 10 of the Securities Prospectus Act 
(Wertpapierprospektgesetz) is to be filed with the Supervisory Authority; 
2. issuers who do not issue financial instruments within the meaning of no. 1, if they are 
domiciled in Germany or a third country and whose financial instruments are admitted to 
trading on an organised market in Germany but not in another member state of the 
European Union or another signatory to the Agreement on the European Economic Area;  
3. issuers who do not issue financial instruments within the meaning of no. 1 and who do 
not fall within the scope of no. 2  
1. if they are domiciled in Germany and their financial instruments are admitted to 
trading on an organised market also, or exclusively, in one or several other 
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member states of the European Union or in one or several other signatories to the 
Agreement on the European Economic Area; or  
2. if they are domiciled in another member state of the European Union or in another 
signatory to the Agreement on the European Economic Area and their financial 
instruments are admitted to trading on an organised market also, or exclusively, in 
Germany; or  
3. if they are domiciled in a third country and their financial instruments are 
admitted to trading on an organised market in Germany and in one or several other 
member states of the European Union or one or several other signatories to the 
Agreement on the European Economic Area, and if they have chosen the Federal 
Republic of Germany as their home country pursuant to section 2b. The Federal 
Republic of Germany shall be deemed the home country for issuers who fall 
within the scope of (a) but have not made a choice; the same applies to issuers 
who fall within the scope of (c) but have not chosen a home country, if the annual 
document within the meaning of section 10 of the Securities Prospectus Act 
(Wertpapierprospektgesetz) is to be filed with the Supervisory Authority. 
(7) Domestic issuers are. 
1. issuers whose home country is the Federal Republic of Germany, with the exception of 
those issuers whose securities are not admitted in Germany but only in another member 
state of the European Union or another signatory to the Agreement on the European 
Economic Area, to the extent that they are subject to the disclosure and notification 
requirements pursuant to Directive 2004/109/EC of the European Parliament and of the 
Council of 15 December 2004 on the harmonisation of transparency requirements in 
relation to information about issuers whose securities are admitted to trading on a 
regulated market and amending Directive 2001/34/EC (OJ EU no. L 390 p. 38); and  
2. issuers whose home country is not the Federal Republic of Germany but another member 
state of the European Union or another signatory to the Agreement on the European 
Economic Area, but whose securities are only admitted to trading on an organised market 
in Germany. 
 
... 
 
Section 4 Functions and powers 
(1) The Federal Financial Supervisory Authority (Supervisory Authority) shall exercise 
supervision in accordance with the provisions of this Act. Within the framework of the functions 
assigned to it, the Supervisory Authority shall counteract undesirable developments which may 
adversely affect the orderly conduct of trading with financial instruments or the provision of 
investment services or non-core investment services or which may result in serious 
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disadvantages for the capital market. It may issue orders that are appropriate and necessary to 
eliminate or to prevent such undesirable developments 
(2) The Supervisory Authority monitors compliance with the prohibitions and requirements of 
this Act, and may issue orders appropriate and necessary for its enforcement. It may temporarily 
suspend trading with individual or several financial instruments or order trading with individual 
or several financial instruments suspended in markets on which financial instruments are traded, 
to the extent that this is necessary for the enforcement of the prohibitions pursuant to section 14 
or section 20a or for the elimination or prevention of undesirable developments in accordance 
with subsection (1). 
(3) The Supervisory Authority may require the provision of information, submission of 
documentation and surrender of copies from anyone, as well as summon and question persons, to 
the extent that these measures are necessary based on evidence for monitoring compliance with 
the prohibitions and requirements of this Act. In particular, it may require details concerning 
changes in holdings of financial instruments as well as information about the identities of other 
persons, especially the principal and the persons acquiring rights or incurring liabilities from 
transactions. Statutory rights to provide or refuse to provide information as well as statutory 
obligations to confidentiality remain unaffected. 
(4) During normal business hours, employees of the Supervisory Authority and the persons 
commissioned by it shall be permitted to enter the property and business premises of persons 
required to provide information pursuant to subsection (3) insofar as this is necessary for the 
performance of their functions. Outside of normal business hours or if the business premises are 
located in residential property, entry without permission shall be allowed and must be tolerated 
only to the extent that this is necessary to prevent imminent danger to public safety and order and 
if there is evidence indicating contravention of a prohibition or requirement of this Act by the 
person required to provide information. The basic right granted by Article 13 of the German 
Basic Law (Grundgesetz) is, to this extent, restricted. 
(5) The Supervisory Authority must without undue delay report facts giving rise to suspicion of a 
criminal offence pursuant to section 38 to the competent public prosecutor's office. It may 
communicate to the public prosecutor's office the personal data of any persons suspected of the 
offence or persons who may be required to act as witnesses, to the extent that this is necessary 
for criminal prosecution. The public prosecutor's office shall decide on the necessary 
investigatory measures to be pursued, especially with regard to searches, in accordance with the 
provisions of the German Code of Criminal Procedure (Strafprozessordnung). The powers of the 
Supervisory Authority pursuant to subsections (2) to (4) shall remain unaffected, to the extent 
that this is necessary for the implementation of administrative measures or the fulfilment of 
requests by foreign agencies in accordance with section 7 (2) or section 7 (7) and if this does not 
present a threat to the purpose of investigations by prosecuting authorities or the courts 
responsible for criminal cases. 
(6) The Supervisory Authority may make publications or notifications in accordance with the 
provisions of this Act at the expense of the entity subject to the publication or notification 
requirement if it fails to comply with the requirement or complies with it incorrectly, 
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incompletely or not in the prescribed form. 
(7) Objections and actions to annul measures in accordance with subsections (1), (4) and (6) shall 
have no suspensory effect. 
(8) Addressees of measures pursuant to subsections (2) to (4) which are taken by the Supervisory 
Authority in reaction to a possible contravention of a prohibition pursuant to section 14 or 
section 20a are prohibited from informing persons other than state agencies and such persons 
who, based on their profession, are subject to a statutory obligation to confidentiality, of the 
measures or of any investigation begun in relation to them. 
(9) A person obliged to furnish information may refuse to do so in respect of any questions, the 
answers to which would place himself or one of his relatives as designated in section 383 (1) nos. 
1 to 3 of the German Code of Civil Procedure (Zivilprozessordnung) at risk of criminal 
prosecution or proceedings under the German Act on Breaches of Administrative Regulations 
(Gesetz über Ordnungswidrigkeiten). Persons obliged to furnish information shall be informed of 
the right to refuse and instructed that, in accordance with the Act, they are at all times free, 
including prior to questioning, to consult with a defence counsel of their choosing. 
(10) The Supervisory Authority may only store, edit and use the personal data submitted to it for 
the purposes of fulfilling its supervisory functions and for international cooperation purposes in 
accordance with section 7. 
 
Section 5  Securities Council 
(1) A Securities Council is established at the Supervisory Authority. It comprises representatives 
of the Federal States. Membership shall not be held in a personal capacity. Each Federal State 
shall appoint one representative. Representatives of the Federal Ministries of Finance, of Justice 
and of Economics and Technology, as well as the Deutsche Bundesbank shall be entitled to 
attend the meetings of the Securities Council. The Securities Council may consult experts, 
particularly from the stock exchanges, from amongst market participants, from business and 
from academics. The Securities Council shall draw up standing orders. 
(2) The Securities Council shall assist with supervision. It shall advise the Supervisory Authority, 
in particular  
1. on issuing Ordinances and establishing guidelines for the supervisory activity of the 
Supervisory Authority;  
2. concerning the effects of supervisory issues on stock exchange and market structures and 
on competition in trading with financial instruments and  
3. on the demarcation of responsibilities between the Supervisory Authority and the stock 
exchange supervisory authorities as well as on issues of cooperation. 
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The Securities Council may submit proposals to the Supervisory Authority concerning the 
general development of supervisory practice. The Supervisory Authority shall report to the 
Securities Council at least once per year on its supervisory activities, on the development of 
supervisory practice and on international cooperation 
(3) The Securities Council shall be convened at least once each year by the President of the 
Supervisory Authority. It shall also be convened at the request of one third of its members. Any 
member shall be entitled to put forward proposals for consultation. 
 
... 
 
Part 11: Monitoring of company financial statements, publication of financial reports 
Sub-part 1 Monitoring of company financial statements 
 
Section 37n Auditing of company financial statements and reports 
Pursuant to the provisions set forth in this part, subject to section 342b (2) sentence 3 nos. 1 and 
3 of the Commercial Code, the Supervisory Authority is responsible for auditing the annual 
financial statements and corresponding management report or the consolidated financial 
statements and the corresponding group management report as well as the condensed set of 
financial statements and the corresponding interim management report of companies whose 
securities within the meaning of section 2 (1) sentence 1 are admitted for trading in the official or 
regulated market (Geregelter Markt) of a stock exchange in Germany, to ensure that they comply 
with the legal requirements including the German Accepted Accounting Principles or other 
accounting standards permitted by law. 
 
Section 37o Ordering of an accounting audit and the investigatory powers of the 
Supervisory Authority 
(1) The Supervisory Authority orders an audit of accounting if specific evidence exists of a 
violation against accounting regulations; no order is issued if it is apparent that clarification of 
the case does not serve the public interest. The Supervisory Authority can also order an audit of 
accounting procedures without immediate cause (spot check). The scope of each individual audit 
shall be defined in the audit order. Only on the most recent approved annual financial statements 
and the corresponding management report or the most recent approved consolidated financial 
statements and the corresponding group management report as well as the most recent published 
condensed set of financial statements and the corresponding interim management report are 
subject to the audit; without prejudice to this, in the case of section 37p (1) sentence 2, the 
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Supervisory Authority may audit the financial statements which were the subject of the 
examination by the enforcement panel within the meaning of section 342b (1) of the Commercial 
Code (enforcement panel). If the Supervisory Authority orders an accounting audit after 
receiving a report from the enforcement panel pursuant to section 37p (1) sentence 2 no. 1, it 
may make publicly known the order and the grounds pursuant to section 37p (1) sentence 2 no. 1 
in the electronic Federal Gazette (elektronischer Bundesanzeiger). Sentence 2 shall not apply to 
the audit of the condensed set of financial statements and the corresponding interim management 
report. 
(2) The annual financial statements and the corresponding management report are not audited by 
the Supervisory Authority if action to annul within the meaning of section 256 (7) of the Stock 
Corporation Act is pending. If in accordance with section 142 (1) or (2) or section 258 (1) of the 
Stock Corporation Act a special auditor has been appointed, no audit is performed as well, 
provided that the subject of the special audit, the audit report or a court decision concerning the 
ultimate findings by the special auditor are adequate pursuant to section 260 of the Stock 
Corporation Act. 
(3) In conducting the audit, the Supervisory Authority may make use of the enforcement panel as 
well as other institutions or persons. 
(4) The company as defined in section 37n, the members of its bodies, its employees and its 
auditors are required to furnish, upon request, information and documentation to the Supervisory 
Authority and persons used by the Supervisory Authority in conducting its activities, to the 
extent that this is required for the audit; the auditors' obligation to provide information is 
restricted to facts disclosed within the context of the audit. Sentence 1 also applies to subsidiaries 
that are to be included in the consolidated financial statements in accordance with the provisions 
of the Commercial Code. For the right of refusal to furnish information and the obligation to 
inform affected persons of this right, section 4 (9) applies mutatis mutandis. 
(5) Persons obliged to furnish information and documentation as set out in subsection 4 are 
required to grant employees of the Supervisory Authority and persons commissioned by it access 
to their property and business premises during normal business hours, insofar as this is necessary 
for the performance of the functions of the Supervisory Authority. Section 4 (4) sentence 2 
applies mutatis mutandis. The inviolability of the home (Article 13 of the Basic Law) shall be 
restricted accordingly. 
 
Section 37p The Supervisory Authority's powers in the case of recognition of an 
enforcement panel 
(1) If an enforcement panel is recognised pursuant to section 342b (1) of the Commercial Code 
(Handelsgesetzbuch), spot check examinations are only carried out upon initiation by the 
enforcement panel. Furthermore, the Supervisory Authority is only granted the powers as defined 
in section 37o if  
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1. it is informed by the enforcement panel that a company has refused to cooperate in an 
audit or does not agree with the result of the audit, or  
2. substantial uncertainty arises with regard to the accuracy of the audit result arrived at by 
the enforcement panel or with the proper conduct of the audit by the enforcement panel. 
At the request of the Supervisory Authority, the enforcement panel must explain the result and 
the execution of the audit and furnish an audit report. Without prejudice to sentence 2, the 
Supervisory Authority may take over the audit at any time if it is also conducting or has 
conducted an audit pursuant to section 44 (1) sentence 2 of the Banking Act (Kreditwesengesetz) 
or section 83 (1) no. 2 of the German Insurance Supervision Act (Versicherungsaufsichtsgesetz) 
and the audits concern the same subject. 
(2) Subject to the provisions in section 37o (1) sentence 1, the Supervisory Authority can request 
that the enforcement panel commences an audit. 
(3) The Supervisory Authority informs the enforcement panel of notifications pursuant to section 
142 (7), section 256 (7) sentence 2 and section 261a of the Stock Corporation Act (Aktiengesetz) 
if the enforcement panel intends to or has commenced an audit of a company that is affected by 
such a notification. 
 
Section 37q  Results of the audit by the Supervisory Authority or the enforcement panel 
(1) If the audit by the Supervisory Authority establishes that accounting is faulty, the Supervisory 
Authority states that an error has been made. 
(2) The Supervisory Authority orders the company to make publicly known the error established 
by the Supervisory Authority or the enforcement panel in agreement with the company, together 
with the primary grounds for stating the error. The Supervisory Authority waives the order 
pursuant to sentence 1 if the publication does not serve the public interest. Upon request by the 
company, the Supervisory Authority may waive the order pursuant to sentence 1, if the 
publication is likely to damage the legitimate interests of the company. The publication must be 
made without undue delay in the electronic Federal Gazette (elektronischer Bundesanzeiger) as 
well as in either a national official stock exchange gazette or by way of an electronic system for 
the dissemination of information which is broadly used by credit institutions, enterprises 
operating under section 53 (1) sentence 1 of the Banking Act, other enterprises domiciled in 
Germany which are admitted to trading on a German stock exchange and insurance undertakings. 
(3) The Supervisory Authority informs the company in the event that the audit conducted by it 
results in no findings of fault. 
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Section 37r Notifications to other authorities 
(1) The Supervisory Authority must report facts giving reason to suspect a criminal offence in 
relation to the company's accounting to the competent prosecuting authority. It may 
communicate to these authorities the personal data of persons suspected of the offence, or 
persons who may be required to act as witnesses. 
(2) The Supervisory Authority communicates all facts indicating the violation of professional 
obligations by the auditor to the German Chamber of Public Accountants 
(Wirtschaftsprüferkammer). The Supervisory Authority communicates all facts indicating a 
violation by the company of exchange law provisions to the competent exchange supervisory 
authority. Subsection (1) sentence 2 applies mutatis mutandis. 
 
Section 37s International cooperation 
(1) The Supervisory Authority is responsible for cooperation with foreign authorities charged 
with investigating possible violations of accounting regulations by companies whose securities 
are admitted to trading on an organised market. To meet this obligation, it may communicate 
information to these authorities in accordance with section 7 (2) sentences 1 and 2, also in 
conjunction with subsection (7). Section 37o (4) and (5) applies mutatis mutandis, with the 
proviso that the powers regulated therein shall extend to all companies covered by the 
cooperation referred to in sentence 1, as well as all entities included in the consolidated financial 
statements of such companies. 
(2) The Supervisory Authority may cooperate with the competent authorities of other member 
states of the European Union or signatories to the Agreement on the European Economic Area in 
order to guarantee uniform implementation of international accounting standards. To this end, it 
may provide these authorities with transcripts of decisions that it or the enforcement panel have 
made in individual cases. The transcripts of decisions may only be made available in anonymous 
form. 
(3) The Supervisory Authority's cooperation with international authorities as described in 
subsections (1) and (2) is carried out in consultation with the enforcement panel. 
 
Section 37t Objection procedure 
(1) Before a complaint is filed, an objection procedure is required to review the legality and 
suitability of orders issued by the Supervisory Authority pursuant to the provisions of this part. 
Such a review is not required if the remedial decision or the ruling on the objection contain an 
additional burden for the first time. Sections 68 to 73 and 80 (1) of the German Code of 
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Administrative Court Procedure (Verwaltungsgerichtsordnung) apply mutatis mutandis to the 
objection procedure, unless otherwise provided for in this part. 
(2) Objections against measures by the Supervisory Authority pursuant to section 37o (1) 
sentence 1, 2 and 5 as well as (4) and (5), section 37p (1) sentence 3 and 4 as well as (2), and 
section 37q (1) as well as (2) sentence 1 shall have no suspensory effect. 
 
Section 37u Complaints 
(1) Complaints may be filed against orders by the Supervisory Authority pursuant to this part. 
Complaints shall have no suspensory effect. 
(2) Sections 43 and 48 (2) to (4), section 50 (3) to (5) and sections 51 to 58 of the German 
Securities Acquisition and Takeover Act (Wertpapiererwerbs- und Übernahmegesetz) apply 
mutatis mutandis. 
 
Sub-part 2 Publication and transmission of financial reports to the company register 
 
Section 37v Annual financial report 
(1) A company which issues securities as a domestic issuer shall prepare an annual financial 
report as per the end of each financial year and make such report available to the public at the 
latest four months after the end of each financial year if the company is not required pursuant to 
the provisions under commercial law to disclose the accounting documents specified in 
subsection (2). Prior to making the accounting documents specified in subsection (2) publicly 
available for the first time, any company which issues securities as a domestic issuer shall make 
a publication concerning the time at which and the website on which the accounting documents 
specified in subsection (2) will be publicly available in addition to their availability in the 
company register. Simultaneously with the publication of such announcement, the company shall 
notify the Supervisory Authority thereof and transmit the announcement without undue delay, 
however not before its publication, to the company register within the meaning of section 8b of 
the Commercial Code (Handelsgesetzbuch) in order to be stored there. Furthermore, the 
company shall transmit without undue delay, but not before the publication of the announcement 
pursuant to sentence 2, the accounting documents specified in subsection (2) to the company 
register in order to be stored there, unless the transmission is effected pursuant to section 8b (2) 
no. 4 in conjunction with subsection (3) sentence 1 no. 1 of the Commercial Code. 
(2) The annual financial report shall at least contain  
1. the annual financial statements prepared and audited in accordance with the national law 
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of the member state in which the company is registered;  
2. the management report; and  
3. a statement made in accordance with the provisions of section 264 (2) sentence 3, section 
289 (1) sentence 5 of the Commercial Code. 
(3) In agreement with the Federal Ministry of Justice, the Federal Ministry of Finance may, by 
means of an Ordinance not requiring the consent of the Bundesrat, issue more detailed provisions 
concerning  
1. the minimum content, nature, language, scope and form of the publication pursuant to 
subsection (1) sentence 2;  
2. the minimum content, nature, language, scope and form of the notification pursuant to 
subsection (1) sentence 3;  
3. how long the information specified in subsection (2) must generally remain available in 
the company register and when it is to be deleted; and  
4. a coordinated procedure according to which the annual financial report and the annual 
document pursuant to section 10 of the Securities Prospectus Act 
(Wertpapierprospektgesetz) shall be made known to the Supervisory Authority. 
 
Section 37w  Half-yearly financial report 
(1) A company which, as a domestic issuer, issues shares or debt securities within the meaning of 
section 2 (1) sentence 1 shall prepare a half-yearly financial report covering the first six months 
of each financial year and make such report available to the public without undue delay, but at 
the latest two months after the end of the relevant reporting period, unless the admitted securities 
are debt securities that fall within the scope of section 2 (1) sentence 1 no. 2, or that grant at least 
a contingent right to acquire securities pursuant to section 2 (1) sentence 1 no. 1 or 2. 
Furthermore, prior to making the half-yearly financial report publicly available for the first time, 
the company shall publish an announcement concerning the time at which and the website on 
which the report will be available to the public in addition to its availability in the company 
register. Simultaneously with the publication of such announcement, the company shall notify 
the Supervisory Authority thereof and transmit the announcement without undue delay, however 
not before its publication, to the company register within the meaning of section 8b of the 
Commercial Code (Handelsgesetzbuch) in order to be stored there. Moreover, the company shall 
transmit without undue delay, but not before the publication of the announcement pursuant to 
sentence 2, the half-yearly financial report to the company register in order to be stored there. 
(2) The half-yearly financial report shall at least contain  
1. the condensed set of financial statements;  
2. an interim management report; and  
3. a statement made in accordance with section 264 (2) sentence 3, section 289 (1) sentence 
5 of the Commercial Code. 
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(3) The condensed set of financial statements shall at least contain a condensed balance sheet, a 
condensed profit and loss account and explanatory notes. The condensed set of financial 
statements shall be prepared in accordance with the accounting standards applicable to the 
annual financial statements. Where, in the case of publication, the annual financial statements are 
replaced by separate financial statements within the meaning of section 325 (2a) of the 
Commercial Code, the condensed set of financial statements shall be prepared in accordance 
with the international accounting standards and provisions specified in section 315a (1) of the 
Commercial Code. 
(4) The interim management report shall at least include an indication of important events that 
have occurred during the reporting period in the issuer's company and their impact on the 
condensed set of financial statements as well as a description of the principal opportunities and 
risks for the six months of the financial year following the reporting period. In respect of 
companies that issue shares as domestic issuers, the interim management report shall include 
major related parties transactions; such data may be provided in the notes to the half-yearly 
financial report instead. 
(5) The condensed set of financial statements and the interim management report may be 
reviewed by auditors. The provisions concerning the appointment of the auditor shall apply 
mutatis mutandis to the auditors' review. The auditors' review shall be effected in such way that, 
when conscientiously exercising the profession, it can be excluded that the condensed set of 
financial statements and the interim management report are inconsistent with the applicable 
accounting standards in material aspects. The auditor shall summarise the findings of his review 
in a certification in respect of the half-yearly financial report and publish such certification 
together with the half-yearly financial report. If the condensed set of financial statements and the 
interim management report have been audited in accordance with section 317 of the Commercial 
Code, the auditors' report or the non-affirmative auditors' report shall be reproduced in full and 
published together with the half-yearly financial report. If the condensed set of financial 
statements and half-yearly financial report have not been reviewed by auditors or audited in 
accordance with section 317 of the Commercial Code, a statement to that effect shall be made in 
the half-yearly financial report. Sections 320 and 323 of the Commercial Code shall apply 
mutatis mutandis. 
(6) In agreement with the Federal Ministry of Justice, the Federal Ministry of Finance may, by 
means of an Ordinance not requiring the consent of the Bundesrat, issue more detailed provisions 
concerning  
1. the content and the auditors' review of the half-yearly financial report;  
2. the minimum content, nature, language, scope and form of the publication pursuant to 
subsection (1) sentence 2;  
3. the minimum content, nature, language, scope and form of the notification pursuant to 
subsection (1) sentence 3; and  
4. how long the half-yearly financial report must remain publicly available in the company 
register and when it is to be deleted. 
 
... 
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Section 37y   Consolidated financial statements 
If a parent enterprise has the obligation to prepare consolidated financial statements and a group 
management report, sections 37v to 37x shall apply subject to the following proviso:  
1. The annual financial report shall also contain the audited consolidated financial 
statements prepared in accordance with Regulation (EC) No. 1606/2002 of the European 
Parliament and of the Council of 19 July 2002 on the application of international 
accounting standards (OJ EC No. L 243, p. 1), the group management report and a 
statement made in accordance with the provisions set forth in section 297 (2) sentence 3, 
section 315 (1) sentence 6 of the Commercial Code (Handelsgesetzbuch).  
2. The statutory representatives of the parent enterprise shall prepare and publish the half-
yearly financial report for the parent enterprise and the subsidiaries to be included in the 
consolidation taken as a whole. Section 37w (3) shall apply mutatis mutandis if the parent 
enterprise has the obligation to prepare the consolidated financial statements in 
accordance with the international accounting standards and provisions specified in section 
315a (1) of the Commercial Code.  
3. The information provided in the interim management statement of a parent enterprise 
pursuant to section 37x (2) sentence 2 shall refer to the parent enterprise and the 
subsidiaries to be included in the consolidation taken as a whole. 
 
Section 37z   Exemptions 
(1) Sections 37v to 37y shall not apply to companies that exclusively issue debt securities 
admitted to trading on an organised market, the denomination per unit of which is at least 50,000 
euros or the value of such denomination per unit in another currency at the date of the issue. 
(2) Section 37w shall not apply to credit institutions that issue securities as domestic issuers if 
their shares are not admitted to trading on an organised market and if they have, in a continuous 
or repeated manner, exclusively issued debt securities whose total nominal amount remains 
below 100 million euros, and for which a prospectus under the Securities Prospectus Act has not 
been published. 
(3) Section 37w shall also not apply to companies that issue securities as domestic issuers if they 
already existed on 31 December 2003 and exclusively issue debt securities admitted to trading on 
an organised market which are unconditionally and irrevocably guaranteed by the Federal or one 
of the Länder Governments, or by one of the regional or local authorities. 
(4) The Supervisory Authority may exempt a company domiciled in a third country that issues 
securities as a domestic issuer from the requirements set forth in sections 37v to 37y, also in 
conjunction with an Ordinance pursuant to section 37v (3), section 37w (6) or section 37x (4), if 
such issuers are subject to equivalent rules of a third country or if they submit to such rules. 
However, the information to be prepared pursuant to the provisions of a third country shall be 
made available to the public, published and simultaneously notified to the Supervisory Authority 
in the manner prescribed in section 37v (1) sentences 1 and 2 , section 37w (1) sentences 1 and 2, 
and section 37x (1) sentences 1 and 2, each of which also in conjunction with an Ordinance 
pursuant to section 37v (3), section 37w (6) or section 37x (4). Furthermore, the information 
shall be transmitted to the company register within the meaning of section 8b of the Commercial 
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Code (Handelsgesetzbuch) without undue delay, however not before its publication, in order to 
be stored there. The Federal Ministry of Finance may, by means of an Ordinance not requiring 
the consent of the Bundesrat, issue more detailed provisions concerning the equivalence of a 
third country's rules and the exemption of companies under sentence 1. 
(5) By way of derogation from subsection (4), companies domiciled in a third country shall be 
exempted from preparing their annual financial statements in accordance with sections 37v and 
37w prior to the financial year starting on or after 1 January 2007 if such companies prepare their 
annual financial statements in accordance with the internationally accepted standards referred to 
in Article 9 of Regulation (EC) No. 1606/2002 of the European Parliament and of the Council of 
19 July 2002 on the application of international accounting standards (OJ EC No. L 243, p. 1). 
 
... 
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1. Overview 
 
o The number of instances involving accounting errors reduced with an error 
rate of some 20% (previous year: some 27%) 
 
o The scope and complexity of IFRSs as well as the financial and economic cri-
sis are seen as the main drivers that cause errors  
 
o For the first time there were also larger companies with a high error rate  
 
o Case-related pre-clearance enquiries are now possible 
 
In 2009, the FREP completed a total of 118 examinations (previous year: 138), of 
which 103 were sampling examinations and 14 were indication-based examina-
tions; 5 of these in turn being examinations of half-yearly financial reports as well 
as one examination which was requested by the Bundesanstalt für Finanzdien-
stleistungsaufsicht (BaFin – German Federal Financial Supervisory Authority). 
The examinations made in the past year were significantly more complex, particu-
larly as a result of the financial and economic crisis; nevertheless, in 2009 we also 
remained within our target corridor for examinations to be performed.  
 
The percentage of cases involving accounting errors reduced to some 20% (pre-
vious year: some 27%). However, for the first time larger firms were also to be 
found in the higher error rate level as compared to the overall average for all 
firms. This effect is mainly due to the financial and economic crisis, which particu-
larly resulted in errors in risks and forecast reports. 
 
Following many discussions with concerned parties, it is now possible for the first 
time to make case-related pre-clearance enquiries with the FREP, which compa-
nies can used to clarify queries involving complex accounting issues with the 
FREP before compiling their financial statements. In this manner, a further impor-
tant instrument has been authorised to support the FREP’s preventive function. 
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2. Examinations in 2009 
 
2.1 Completed examinations 
 
In 2009, the FREP completed a total of 118 examinations (previous year: 138; see Figure 1) 
of which 103 were sampling examinations (prior year: 118). We are thus within our target 
corridor of approximately 110 – 140 examinations per year, which is based on the FREP’s 
code of procedures; this provides that all companies listed in a stock market index are exam-
ined every 4 to 5 years and all other publicly trade companies are examined every 8 to 10 
years.  
 
In addition to the sampling examinations, we conducted 14 indication-based examinations of 
which 5 cases related to half-yearly financial reports. Furthermore, one examination was 
conducted at the request of the BaFin (see Figure 2). 
 
2.2 Results of the examinations 
 
The massive economic and financial crisis that lasted throughout 2008 impacted both con-
solidated and single-entity financial statements and also the work performed by the FREP in 
2009. The main focus areas for examinations of financial statements ending at the end of 
2008, which had already been defined by the FREP in October 2008, were significantly influ-
enced by the risks in the financial statements that were expected to arise from the financial 
crisis. These included the impairment of asset values, the measurement of financial instru-
ments as well as the reporting of risks.  
 
First– an overview of the results: 
 
At the end of an examination, FREP must assess whether the company’s financial state-
ments it has examined comply with the applicable accounting standards or whether they are 
erroneous. Accounting errors are defined as material infringements of financial reporting re-
quirements or immaterial departures from such standards that were made intentionally. 
 
For the first time in two years, the number of cases with accounting errors decreased to 23 
(previous year: 37; see Figure 1). As a result, the error rate decreased to some 20% (previ-
ous year: some 27%).  It remains to be seen in the next 2 - 3 years whether this improve-
ment can be sustained. Truly reliable reasons for any such improvement can normally only 
be determined after such a time period. 
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 For the 14 indication-based examinations that were completed in 2009 (previous year: 19; 
see Figure 2), at 79%, the error rate still continued to be at a similar level as that of the pre-
vious year (error rate: 84%). For the sampling examinations, the error rate was 12%; this il-
lustrates the improvement against the previous year mentioned above (error rate: 18%).  
 
When differentiation is made by company size, a considerably different picture appears in 
comparison to the previous year : in previous years, the error rate for larger companies, de-
termined by their belonging to a stock market index (see Figure 3), was significantly lower 
than for small and medium-sized companies which did not belong to a stock market index. 
This situation changed for examinations that were completed in 2009: The larger companies, 
particularly those included in the MDAX and SDAX, with an error rate each of 27%, exhibit a 
significantly higher error rate than in previous years and compared to the average for all 
companies (some 20%), whereas the smaller companies which were not included in a stock 
market index are slightly below the average at 19%. The reasons for this relate to the impact 
of the financial crisis: for the first time we identified errors in the reporting of forecast data 
also for larger companies as well as higher error rates in the area of risk reporting. Even 
though it is understandable that companies become cautious when reporting in these areas, 
the minimum legal reporting requirements should still be fulfilled. 
 
Special factors relating to the examination of financial institutions and the results thereof 
 
The financial crisis has led to uncertainties in the financial statements of financial institutions, 
particularly in the area of structured securities in the so-called credit substitute transaction 
sector. In many cases, individual sub-markets had broken down and measurement models 
conforming to standards had to be developed. Generally, the parameters of the models could 
only be produced with a high level of uncertainty and with a high degree of subjective meas-
urement latitude. In addition, at short notice in October 2008, the IASB introduced new pos-
sibilities for the re-designation of financial instruments. Under these, securities that had been 
required to be measured at fair value could be re-designated to categories which are ac-
counted for at amortised cost; however, this possibility involved significant documentation 
requirements and strict pre-conditions. 
 
These uncertainties, which arose quasi “overnight”, presented the preparers and auditors of 
financial statements, and also the FREP, with special challenges in relation to the 2008 fi-
nancial statements and their examination. Accordingly, our examinations in 2009 were sig-
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nificantly more complex than in previous years. For this reason, we purchased additional ex-
ternal examination capacity for a number of examinations as foreseen in the budget. 
 
Such partially unclear surrounding constraints for the preparation of financial statements can 
quickly result in accounting procedures that do not conform to standards. We noted this par-
ticularly: 
 
o in the determination of “inactive” markets, which at times occurred prematurely 
and without performing the necessary test steps 
o in the re-designation of securities, particularly relating to the related documen-
tation 
o in the performance of impairment tests for various assets (securities, receiv-
ables, goodwill) in cases where the deterioration in business development was 
not given sufficient consideration when measuring future-oriented cash flows 
that were used as the basis for measurement  
o debatable classification of certain forms of hybrid capital as equity  
o inadequate level of disclosure with regard to risks associated with financial in-
struments (IFRS 7)  
 
The error rate for the 18 examinations that were completed for financial institutions, at 17%, 
was approximately the same as the average for all examinations (some 20%). However, we 
provided guidance in twice as many cases (28) as in the previous year (14) on indications of 
variances from standards relating to financial instruments.  
 
When we identify an accounting error, we ask the company whether it accepts the error.  
This official enquiry is normally preceded by a very intensive discussion with the company. 
We believe that it is important to give the company and its auditors the opportunity to present 
their views and arguments and enter into open discussions with them. The percentage of 
companies that accept the errors that we have identified, approximately 80% (see Figure 4), 
continues at the high level experienced in the previous two years. We see this as important 
evidence of the quality of our work. 
 
We refer all cases in which we have identified errors to the BaFin, irrespective of whether the 
companies have accepted our error findings or not. The cases in which our findings are not 
accepted are subjected to a further examination by the BaFin itself. In 2009, the result of this 
process was that the error identification was confirmed in all cases (see Figure 5). Of the 36 
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cases completed either by the FREP, or in the second stage by the BaFin, 35 cases were 
published (= 97%). 
 
2.3 Types of error and analysis of errors 
 
The 23 cases involving accounting errors included an average of 3 individual errors per com-
pany. In order to enable suitable measures to be developed to reduce the number of errors, 
these errors need to be analysed by type, frequency and cause. Accordingly, as in previous 
years, we defined certain categories of errors to which frequently recurring individual errors 
are assigned. The ranking list of the most frequently identified errors is shown in Figure 6. 
 
Errors related to the financial and economic crisis 
 
In comparison to the two previous years, we identified two significant changes: 
 
o errors relating to forecast reporting were identified for the first time and there was a 
higher error rate in the area of risk reporting  
o there was a significant increase in the incorrect treatment of financial instruments  
 
The significant increase in these two areas is caused by the consequences of the financial 
and economic crisis and the complexity of the financial instruments that are required to be 
reported as well as the complex provisions under IAS 39. One of the leading groups in which 
the highest number of errors was identified was for the area of “Reporting disclosures”, which 
cannot really be directly attributed to the underlying figures (see Figure 6). The most impor-
tant source of error included herein was the section of the group management report dealing 
with risk and forecast reporting. 
 
Risk reporting 
 
In general, the risks relating to further business development have increased due to the cri-
sis. However, our examinations in this area revealed an increasing reluctance of companies 
to specify the concrete risks that make it possible for investors to obtain an appropriate pic-
ture of the risks associated with future development of the group of companies. The same 
applies to the reporting of risks that relate to financial instruments. In this area, the non-
banking sector is affected to a great extent by financial covenants; as soon as a high prob-
ability exists that such covenants will be breached, with corresponding possible conse-
quences for liquidity, then this risk must be reported. In such cases, our examinations also 
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revealed deficiencies in the quality of reporting. In many cases, with non-material deficien-
cies, we have accordingly issued guidance to the companies. We treat cases as errors when 
significant risks which would have a high importance to investors’ decision-making are com-
pletely omitted. 
 
Forecast reporting 
 
In turbulent times, the uncertainties surrounding future business development increase con-
siderably. This makes it more difficult for companies to prepare reliable forecasts and to 
make a prognosis about future development. On the other hand, especially in such times, 
future-related information and management’s assessment of future business development 
are particularly important for investment-related decisions made by investors. For this rea-
son, corresponding qualitative assessments – at a minimum – of future developments are 
required, together with comments on the most important factors of influence and assump-
tions and an assessment of the significant opportunities and risks. 
 
In some companies, our examinations revealed a strong tendency towards caution when re-
porting forecast information. In cases where only individual elements were missing from the 
forecasts, we again limited ourselves to issuing related guidance. If, however, a report of 
forecast information was intentionally omitted, then we considered this to be unacceptable 
and this led to classifying such omission as an error. Accordingly, this resulted in our identify-
ing an error in the area of forecast reporting for the first time in 2009. The identification of this 
error was confirmed in the second stage by the BaFin and the case was subsequently ar-
gued before the Oberlandesgericht (OLG - Higher Regional Court) in Frankfurt am Main, 
which then confirmed the joint opinion expressed by the FREP and the BaFin.  
 
The scope and complexity of IFRS as a source of error 
 
In addition to the types of errors which occurred as a consequence of the financial and eco-
nomic crisis, the same errors that had occurred with great frequency in previous years were 
again identified in 2009. This is particularly the case for those areas which are especially im-
pacted by the scope and complexity of IFRSs. 
 
Firstly, such cases include the accounting treatment of business acquisitions, which - with 11 
cases - continues to take first place. These represent fewer cases than the previous year (24 
cases), but we identified a further 36 cases (previous year: 27) of departures from the stan-
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dard, which were, however, below the materiality threshold and for which it thus sufficed for 
us to issue guidance to the company. 
 
Most of the departures, as in previous years, particularly occur when allocating the purchase 
price to intangible assets. In such cases - as reported in the previous activity report – the 
standard requires separation of the contribution to earnings made by individual intangible as-
sets such as, for example, brand names and customer lists, which for the most part can 
rarely be done objectively and reliably in practice. The many instances of departures from the 
standard provide evidence of the weakness of the regulations covering purchase price allo-
cation.  
 
The second most common source of departures in this area occurs during the measurement 
of goodwill. Particularly the test for impairment of goodwill in subsequent years is complex 
and includes many subjective elements: allocation of the goodwill to independent business 
units, determination of capitalised earnings values based on complicated, future-oriented 
cash flow plans and derivation of suitable discounting rates, as well as very extensive disclo-
sure requirements. This trend toward more departures from the standard may increase in 
times of economic difficulty, if attempts are made to influence results by possibly reducing 
impairment losses related to goodwill. The total goodwill disclosed by the 130 largest com-
panies in Germany had increased to EUR 200 thousand million by the beginning of the crisis, 
as a result of many transactions with correspondingly high purchase prices (and goodwill) 
due to very optimistic business prospects. The long-term prospects have since become par-
tially clouded due to the crisis, so that widespread impairment of goodwill was to be ex-
pected. Our examinations in this respect - and also other analyses performed - have, how-
ever, revealed that goodwill has only been written down in relatively few cases. This was 
achieved by using very high future planned earnings figures for measurement purposes - 
compared to realistic circumstances.  
 
Further, errors arose due to the scope and complexity of IFRSs, as was the case in previous 
years, due to deficiencies in the required, very detailed note disclosures in the complicated 
area of deferred taxation as well in the consolidation area. In summary, the results of the ex-
aminations in 2009, as in previous years, illustrate that errors particularly arise in those areas 
in which the IFRSs show special complexity (see Figure 7). A further driver for the increased 
incidence of departures from IFRSs in 2009 was the difficult economic situation experienced 
by many companies as a consequence of the recession. 
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The results of long-term analysis also show that the scope and complexity of IFRS is the 
main driver for the errors that have been found. For the period from July 1, 2005 onwards, 
we have completed a total of more than 500 examinations; that is more than half of the pub-
licly traded companies. Errors in the area of “Business acquisitions and disposals” clearly 
take the overall lead with a total of 58 individual errors, followed by errors in the area of “Re-
porting disclosures” with a total of 52 individual errors. 
 
 
3. Preventive measures 
 
3.1 Providing feedback on results of examinations to standard-setters 
 
The preceding analysis shows that the most important measure to be taken to reduce the 
high error rate identified in enforcement examinations would be to simplify IFRSs. To this 
end, we have forwarded the results of our examinations for 2008, with the relevant explana-
tory comments, both to the national standard-setter Deutscher Standardisierungsrat (DSR – 
German Standardisation Board) and also to the ultimately responsible and authoritative in-
ternational standard-setter in London (IASB). However, to date, no concrete steps can be 
perceived to have been taken in the direction of reducing the complexity of IFRSs. Due to 
massive pressure resulting from the financial crisis, there have been some initial steps taken 
solely in the area of financial instruments; the final results of this process still have to be 
forthcoming. 
 
3.2 Guidance issued in 2009 and main focus areas for examinations in 2010 
 
Even though no formal errors are identified in the course of an examination, during the 
course of many examinations we do provide guidance to companies relating to identified im-
material errors, which might become material for future financial reporting purposes. Insodo-
ing, errors can be avoided in future financial statements. The frequency with which such 
guidance is provided (see Figure 8) shows that the departures from standards also particu-
larly arise in those areas where IFRSs are highly complex. 
 
Before the beginning of a new calendar year, we define the main focus areas for our exami-
nations in the new year, which will in principle be addressed during each of our sampling ex-
aminations. As in previous years, these main focus areas are significantly impacted by the 
continuing financial and economic crisis (see Figure 9) and were published in October 2009 
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so that the preparers and auditors of financial statements can adapt their procedures for fi-
nancial statements prepared as at the end of 2009 accordingly.  
 
3.3 Pre-clearance enquiries 
 
From November 2009 onwards, the FREP has been able to answer questions relating to 
specific accounting problems of publicly traded companies. This desire for so-called pre-
clearance had been requested of the FREP by preparers of financial statements for a long 
time. A pre-clearance enquiry must be in writing and include an adequately formulated de-
scription of the specific circumstances, the company’s suggested accounting treatment and a 
position paper prepared by the auditors providing their opinion on the matter. 
 
In those cases in which the FREP accepts a pre-clearance enquiry, a discussion process 
with the company normally occurs. Following this process, the FREP provides the company 
with its opinion. Even though, for legal reasons, the reply from the FREP cannot be regarded 
as binding, this procedure offers a good opportunity to pass on to companies the enforce-
ment panel members’ experience from more than 500 examinations of financial reporting. 
Use of this procedure helps to avoid errors before financial statements are prepared and thus 
strengthens the FREP’s preventive function. 
 
 
4 FREP’s impact 
 
The most important goal of enforcement is to improve the quality of financial reporting. The 
decisive prerequisite for achieving this goal is a high level of acceptance of the FREP by pre-
parers of financial statements and auditors within the capital markets as well as within the 
general public.  
 
4.1 Impact on the preparers of financial statements 
 
Insight into the impact of the FREP on the preparers of financial statements is provided by 
the joint survey carried out by the Deutsches Aktieninstitut [a German Association of publicly 
traded companies] and PricewaterhouseCoopers in 2009. Overall, this summary shows that 
there is a high level of acceptance by preparers of financial statements for the work per-
formed by the FREP and the results achieved. In detail: 89% of those surveyed confirmed a 
high level of acceptance for the FREP and the results achieved with supporting assessments 
such as “highly professional” and “constructive approach to work”; 87% saw a potentially sig-
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nificant loss of reputation if errors are made public. This illustrates the high effectiveness of 
this legal form of sanction for errors made. 34% of those surveyed make necessary adjust-
ments to their financial reporting following a FREP examination; this figure, compared to an 
error rate of 27% in the previous year, also shows how seriously the results of the FREP’s 
examinations are taken. 
 
 4.2 Impact on the capital market 
 
Investors consider published errors detected by the FREP to be a negative signal – this 
statement also gives an indication that the error sanctions that have been foreseen by the 
legislators are effective. 
 
In the short-term (within 3 days of publication of the error) the impacts of an identified error 
on the quoted share price tend to be small: in a survey, average downward share price nota-
tions of 1.1% were observed. This is hardly remarkable, as many of the deficiencies that are 
made known in the published error report are already communicated in advance by the com-
pany itself and are corrected.  
 
According to this same survey, in the longer term (within 150 days of publication) more sig-
nificant downward share price notations of up to 25% have been observed, which provides a 
clearer signal of the impact of identified errors on the capital markets. 
 
4.3 Impact on the general public 
 
As in previous years, we have presented and disseminated information relating to the work of 
the FREP and the results thereof through appearances at many relevant events relating to 
business administration and financial reporting (overall more than 50 presentations made by 
FREP representatives). In addition, we published the results of the FREP’s most recent ex-
amination findings and our most important plans through two press conferences held in 
January and October of the year - with a very good resonance in the business press and the 
relevant specialised press.  
 
5 International cooperation 
 
Up to now, enforcement bodies have been established at a national level; however, global 
capital markets and globally active companies demand corresponding trans-nationally struc-
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tured and co-ordinated enforcement bodies. Even in Europe, we are a very long way from 
achieving this. 
 
Within the context of the CESR, “European Enforcement Coordination Sessions“ (EECS) are 
held at which enforcement experts representing all European countries meet approximately 
every two months. In this forum, cases of trans-national interest concerning the application of 
IFRS are discussed. The objective is to reach uniform interpretation of IFRSs and to ex-
change initial experience gathered in connection with the application of new IFRSs within 
Europe. 
 
Work in the extensive area involving harmonisation of enforcement processes and structures 
has, however, not commenced. The EECS was not set up with this intention and it remains 
to be seen whether the agreed decision to establish European enforcement agencies can 
produce harmonisation in the performance of enforcement procedures. The structures of the 
enforcement bodies vary considerably within Europe; in addition to purely government institu-
tions (i.e. in France), there are also combined civil-law-/government-based bodies (i.e. Ger-
many) and purely civil-law based structures (i.e. UK) in place. These structures are based on 
completely different national enforcement legislation, which has led to completely different 
processes and scopes for activity to control the content of financial statements at national 
level. This can lead to significant disadvantages for companies listed on stock exchanges in 
a number of countries. In order to limit these disadvantages, and in order to achieve a more 
intensive exchange of information concerning enforcement processes, we, together with the 
BaFin, continue to engage in bilateral discussions with the individual enforcement bodies in, 
for example, the UK, Spain and Switzerland. 
 
 
6. FREP resources 
 
The costs of the two-stage enforcement procedure were budgeted at EUR 7.7 million for 
2009, of which EUR 6.0 million was designated for the FREP. We operated under budget by 
approximately EUR 1 million at an actual level of EUR 4.9 million. Admittedly, the amount for 
the FREP increased in comparison to the previous year (EUR 4.5 million) by some EUR 0.4 
million. This was mainly caused by the previously mentioned highly complex examinations 
that were carried out in this year, in which we purchased additional external examination ca-
pacity for the first time.  
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In the past year, we have had to manage the first planned, larger scale fluctuation of em-
ployees of the enforcement panel, as many of the 4-year contracts with members of the en-
forcement panel expired in 2009. Five members of the enforcement panel out of 16 (calcu-
lated on a full-time basis) left us; two of these retired and three moved on to challenging posi-
tions in business. In order to maintain our staff capacity, we therefore have hired five new 
employees with limited-term contracts. The new colleagues have been quickly and success-
fully integrated into the organisation. 
 
 
7. Outlook 
 
Our intention is to strengthen the prevention-oriented tasks of the FREP. The new procedure 
for case-related pre-clearance enquiries will be helpful in this regard. In addition to this, we 
want to make our findings and analyses available to the standard-setters to an increased ex-
tent with the clear objective of simplifying IFRSs as the standards continue to be developed 
in the future. 
 
The financial and economic crisis will continue to have a significant impact on 2009 single-
entity and consolidated financial statements. We have taken account of the anticipated finan-
cial reporting-related risks in defining the focus areas for our examinations in 2010 (see Fig-
ure 9).  
 
In addition, we intend to continue our bilateral discussions with other European enforcers in 
order to gradually move forward the harmonisation of processes and structures in this man-
ner. 
 
Our work continued successfully in 2009 because we were again able to count on effective 
support from many sources. In this connection, we would like to take the opportunity here to 
extend our special thanks to the companies that we examined, to the members of the FREP 
association, its Executive Board and Nominating Committee, as well as to our advisory 
group, to the responsible bodies at the German Federal Ministries of Justice and Finance, 
and in particular to the BaFin, the Deutsches Rechnungslegungs Standards Committee 
(DRSC - Accounting Standards Committee of Germany), the audit firms, the Institut der 
Wirtschaftsprüfer (IDW – the Institute of Public Auditors in Germany) and the 
Wirtschaftsprüferkammer (WPK – German Chamber of Public Accountants). Particular 
thanks go to the panel members and to our office staff for their consistently dedicated and 
exceptionally professional work. 
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Figure 1: Completed FREP examinations, error ratio trend (%)
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Figure 2: Completed FREP examinations by type of examination and error 
ratio (%) (2009)
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Figure 3: Completed FREP examinations by stock market index,    
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Figure 4: Change in acceptance ratio for errors identified by the FREP
2006 2007 2008 2009
Acceptance ratio of companies as 
% of errors identified by the FREP
52 80 82 78
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Figure 5: Results of stage 2 (BaFin) in 2009
o Procedures completed by the BaFin: 36 
(excluding cases, in which cooperation was refused)
o of which: same assessment as the FREP 36 (= 100%)
o of which: published 35 (=   97%)
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Bild 6: Most common types of errors (2009)
1 PPA, Goodwill, Information, 
Discontinued Operations, 
Impairment Test
1
*
**
***
****
** Statement of changes in equity and tax reconciliation
* Risk and forecast reporting
*** Related party disclosures
**** Segment reporting
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Figure 7: Main causes of errors
o Scope and complex nature of IFRSs
o Economic situation of the companies
o Occasional lack of knowledge of standards
o A small number of “black sheep”
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Figure 8: Most common topics for guidance given to companies (2009)
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1. Business combinations and the related purchase price allocation, measurement and
note disclosures
2. Impairment testing of tangible and intangible assets including goodwill in light of the
economic situation (including supporting documentation, note disclosures)
3. Recognition and measurement of financial instruments, note disclosures on
measurement assumptions and changes in carrying amounts, as well as IFRS 7
disclosures
4. (Group) management report including risk reporting and reporting on expected
developments (in particular taking into account the GASB Advice dated 27 March 2009)
5. Segment reporting in accordance with IFRS 8
6. Note disclosures on measurement assumptions used in estimating carrying amounts in
financial reporting and the related uncertainty in financial statements; for example,
when measuring the fair value of investment property (IAS 40.75d) and when
measuring pension obligations (IAS 19.120 A)
7. Presentation and description of key financial risks relating to financial covenants
(section 315(1) of the HGB (German Commercial Code), GAS 15, GAS 5; IFRS 7.18 et
seq. and IFRS 7.31)
Figure 9: Examination Areas of Emphasis 2010
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